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RULESOF THE UNITED STATES
COURT OF FEDERAL CLAIMS

Revised May 1, 2002

The United States Court of Federal Claims (formerly designated United States Claims Court) was
created by the Federal Courts Improvement Act of 1982 (Pub. L. No. 97-164, 96 Stat. 25 (1982)). The
court inherited the jurisdiction formerly exercised by the United States Court of Claims. Title 28 U.S.C.
§ 2503(b) authorizes the United States Court of Federal Claims to prescribe rules of practice and
procedure for its proceedings.

The Federal Rules of Civil Procedure applicable to civil actionstried by a United States district
court sitting without a jury have been incorporated into the following rules to the extent appropriate for
proceedings in this court.

Rules Committee Note

In this 2002 revision, the court has endeavored to create a set of rules that conforms to the Federd
Rules of Civil Procedure as amended through November 30, 2001, to the extent practicable given differences
in jurisdiction between the United States district courts and the United States Court of Federal Claims.
Consistent with this objective, interpretation of the court’ s rules will be guided by case law and the Advisory
Committee Notes that accompany the Federal Rules of Civil Procedure. The court’s own Rules Committee
Notes areintended primarily to state the source of a given rule but in some instances also provide interpretive
guidance.

Future revisions to these rules will be posted on the court’s website at www.uscfc.uscourts.gov.
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I. SCOPE OF RULES--ONE FORM OF
ACTION

Rule 1. Scope and Purpose of Rules

These rules govern the procedure in the
United States Court of Federal Claimsinall suits.
They shall be construed and administered to
secure the just, speedy, and inexpensive
determination of every action.

Rules Committee Note

The Rules of the United States Court of
Federal Claims are drawn under the authority of 28
U.S.C. 88 2071(a),(c); 2503(b) (generally) and
2521(a) (subpoena and incidental powers). These
rules may be cited as “RCFC.” Rule 1 has been
revised to: (i) reflect the changein the court’ sname;
(i) eiminate, as no longer necessary, the previous
reference to proceedings pending in the court on
October 1, 1982-the year of the court’s
establishment; (iii) incorporatethe 1993 revision to
Rule 1 of the Federa Rules of Civil Procedure
(FRCP) emphasizing that the rules are to be both
construed and administered to ensure that civil
litigation is resolved, not only fairly, but without
undue cost and delay; (iv) delete (a)(3) for
consistency with the federal rules (while retaining
the substance of this provison in RCFC 83(b),
which is modeled on FRCP 83(b)); and to move
subdivison (b) to the preamble, because it is
explanatory rather than prescriptive.

Rule 2. One Form of Action
There shdl be one form of action to be
known as a"civil action."

Rules Committee Note
RCFC 2 isidentical to its FRCP counterpart.

[I. COMMENCEMENT OF ACTION;
SERVICE OF PROCESS, PLEADINGS,
MOTIONS, AND ORDERS

Rule 3. Commencement of Action
A civil action is commenced by filing a

complaint with the court. See RCFC 40.2(a).

Rules Committee Note

In the interest of achieving greater uniformity
with the corresponding federal rule, a number of
changes have been made to RCFC 3. Firdt,
subdivision (a) was fully conformed to the federal
rule; the reference to RCFC 40.2 calls attention to
this court’s “related case” rule. Second, former
subdivision (b), which addressed disputes regarding
filing dates, was deleted-both in the interest of
uniformity andinthebdlief that it wasinappropriate
toinclude arule of decision as part of a procedural
rule. Third, former subdivision (c) (prescribing a
cover sheet and identifying the number of copies
required for filing), was moved to RCFC 5.3(d).

Rule 3.1. Transfersand Referrals
(a) Transfersfrom Other Courts.

(2) Filing and Fee. When the transfer
of a case from another court to this court is
permitted by law, including compliancewith
28 U.S.C. 81292(d)(4)(B), the case shdl be
filed in this court upon the receipt by the
clerk of a certified copy of the record made
in the other court, including the order of that
court granting the transfer. The clerk shall
serve a notice of this filing on the parties as
provided inRCFC 5. Whereall required fees
in the other court are shown to have been
paid, no filing fee will be required.

(2) Complaint; Copies. Eight copiesof
the complaint filed in the other court,
containing the necessary changes in the
caption and duplicated in conformity with
RCFC 5.3, shall be filed with the clerk
within 28 days after the filing required in
subdivision (a)(1). Inlieuthereof and within
the same time period, an origina and 7
copies of anamended complaint may befiled
in conformity with the rules of this court
setting forth the claim or claims transferred.
Service shall bemade onthe United States as
provided in RCFC 4.

(3) Procedure. After the filing and
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service as provided for in subdivision (8)(2),

all further proceedingsshall bein accordance

with the rules prescribed for cases filed in

this court in the first instance.

(b) Referral of Cases by the Comptroller
General.

(1) Service of Notice; Time for
Response. Upon thefiling of acasereferred
to the court by the Comptroller General, the
clerk shal serve a notice, as provided in
RCFC 5, on each person whose name and
address are shown by the paperstransmitted
and who appears to be interested in the
subject matter of the reference, which notice
shdll set forth the filing of the reference and
state that the person notified appearsto have
an interest therein and that such person shall
have 90 days after such servicewithinwhich
to appear and assert such person's claim by
filing a complaint. At the same time, the
clerk shall forward a copy of each such
notice to the Attorney General.

(2) Procedure After Notice. After the
service of notice upon the interested person
or persons, al further proceedings for the
disposition of the case shall be in accordance
with the rules prescribed herein for other
Cases.

(3) Failure of Party to Appear. If no
interested plaintiff appearstofileacomplaint
within the time specified in the notice served
by the clerk, the case shall be submitted to
the court upon the papers filed and upon
suchevidence, if any, asmay be produced by
the Attorney General.

Rules Committee Note
RCFC 3.1 hasno FRCP counterpart. Therule
formerly appeared intheserulesas RCFC 84. The
renumbering of RCFC 84 is intended to reflect its
more logical placement in the organizationa
structure of the court’srules.

Rule 4. Serving Complaints Upon the United
States

(a) ServiceupontheUnited States. Service
of the complaint upon the United States shall be
made through the delivery by the clerk to the
Attorney General, or to an agent designated by
authority of the Attorney General, of copies of the
complaint in numbers prescribed by subdivision
(b).

(b) Copies. The clerk shal serve on the
Attorney General or hisdesignated agent 5 copies
of the complaint.

(c) Proof and Date of Service. At thetime
the clerk serves acomplaint, the clerk shall enter
the fact of service on the docket, and such entry
shall be prima facie evidence of service. For the
purposes of this rule, the date of service shall be
the date of filing with the clerk.

Rules Committee Note

Thetitle of theruleis changed to moreclosdly
conform to FRCP 4(i). Other provisions of FRCP
4(i) — those dealing with service upon agencies,
corporations, or officersof the United States — have
not been made a part of this court's RCFC 4
because, inthis court (with the exception of vaccine
cases), only the United States is properly the named
defendant. See RCFC 10(a).

Rule 4.1. Serving Orders in Contempt

Proceedings

An order initiating a contempt proceeding
directed at a person other than a party shall be
served by a United States marshal, a deputy
United States marshal, or a person speciadly
appointed for that purpose, who shall deliver a
copy of the order to the person named therein.
Proof of such service shall be as provided in
RCFC 45(b)(3). All other orders relating to
contempt proceedings shal be served in the
manner prescribed in RCFC 4 (if against an agent
or attorney of the United States) or in RCFC 5 (if
against aplaintiff, aplaintiff’ srepresentative, or a
non-party).

Rules Committee Note
New RCFC 4.1 implements the contempt
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authority granted to this court by § 910 of the
Federal Courts Administration Act of 1992, Pub. L.
No. 102-572, 106 Stat. 4506, 4519-20. That
section, now codified at 28 U.S.C. § 2521(b),(c)
(1994), reads in relevant part as follows:

(b) The United States Court of

Federal Claims shal have power to

punish by fine or imprisonment, at its

discretion, such contempt of its authority

as_

(1) misbehavior of any
person in its presence or so
near thereto as to obstruct the
administration of justice;

(2) misbehavior of any of
its officers in their official
transactions; or

(3) disobedience or
resistance to its lawful writ,
process, order, rule, decree or
command.

() The United States Court of

Federal Claims shall have assistance in

the carrying out of its lawful writ,

process, order, rule, decree, or command

as is available to a court of the United

States. The United States marshal for

any district in which the Court of Federal

Claimsisditting shall, when requested by

the chief judge of the Court of Federd

Claims, attend any session of the Court of

Federa Claimsin such district.

The rule adopts the mode of service specified
inFRCP4.1, whichrequiresthat serviceof process,
other than asummons, be effected upon non-parties
through means more formal than mailing. See
generally FRCP 4.1 Advisory Committee Notes
(recognizing a distinction in service requirements
between parties and non-parties); 1.AM. Nat’l
Pension Fund v. Wakefield Indus., 699 F.2d 1254,
1259-62 (D.C. Cir. 1983) (discussing service of
contempt orders).

Rule 5. Serving and Filing of Pleadings and
Other Papers
(a) Service: When Required. Except as

otherwise provided in these rules, every order
required by itsterms to be served, every pleading
subsequent to the origina complaint unless the
court otherwise orders, every paper relating to
discovery required to be served upon a party
unless the court otherwise orders, every written
motion, and every written notice, appearance,
demand, offer of judgment, designation of record
on appeal, and similar paper shall be served upon
each of the parties.
(b) Making Service.

(1) Serviceunder RCFC5(a) and 77(d)
onaparty represented by an attorney is made
on the attorney unless the court orders
service on the party.

(2) Service under RCFC 5(a) is made
by:

(A) Délivering acopytotheperson
served by:

() handing it to the person;

(i) leaving it at the person’s
office with a clerk or other person
in charge, or if no oneisin charge
leaving it in aconspicuous placein
the office; or

(iii) if the person has no office
or the office is closed, leaving it at
the person’s dwelling house or
usual place of abode with someone
of suitable age and discretion
resding there.

(B) Mailing a copy to the last
known address of the person served.
Service by mail is complete on mailing.

(C) If the person served has no
known address, leaving a copy with the
clerk of the court.

(D) Delivering acopy by any other
means, including electronic means,
consented to in writing by the person
served. Service by eectronic meansis
complete on transmission; service by
other consented means is complete
when the person making service
delivers the copy to the agency
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designated to make delivery.
(3) Service by dectronic means under

RCFC 5(b)(2)(D) is not effectiveif the party

making service learns that the attempted

service did not reach the person to be served.

(c) [Not used.]

(d) Filing; Certificate of Service. All
papers after the complaint required to be served
upon aparty, together with acertificate of service,
must be filed with the court within a reasonable
time after the service, but disclosures under
RCFC 26(a)(1) or (2) and thefollowing discovery
regquests and responses must not befiled until they
are used in the proceeding or the court orders
filing: (i) depositions, (ii) interrogatories, (iii)
requests for documents or to permit entry upon
land, and (iv) requests for admission, except that
depositions upon oral examination and notices
thereof, written questions, interrogatories,
requests for documents, requests for admission,
and answers and responses thereto and other
related discovery materials shall not be filed
unless on order of the court. See RCFC 83.

(e) Filing with the Court Defined. The
filing of paperswiththe court asrequired by these
rules shall be made by filing them with the clerk
of the court, except that the judge may permit the
papers to be filed with the judge, in which event
the judge shdl note thereon the filing date and
forthwith transmit them to the office of the clerk.
The court may by an amendment to these rules
permit papers to be filed, signed, or verified by
€l ectronic meansthat are consistent with technical
standards, if any, that the Judicial Conference of
the United States establishes. A paper filed by
electronic means in compliance with such
amendment constitutes a written paper for the
purpose of applying these rules. The clerk shall
not refuseto accept for filing any paper presented
for that purpose solely becauseit is not presented
in proper form as required by these rules.

Rules Committee Note
The changes made in RCFC 5 are intended to
bring the rule into closer conformity with FRCP 5.

Thus, in addition to a change in sequence, changes
in text include the following:

First, the text of subdivision (b) has been
modified to reflect the December 1, 2001 changesto
the FRCP which significantly affect organization
and which al so make possibleconsensual serviceby
electronic means. Inaddition, the clause “but filing
is not” has been deleted from the last sentence of
that subdivison. The deleted language was not in
conformity with the federal rule. Filing is not
complete on mailing; filing is controlled by
subdivisions (d) and (e) of thisrule.

Second, subdivision (€) adopts the language of
the federal rule recognizing the appropriateness of
permitting papersto be“filed, signed, or verified by
electronic means that are consistent with technical
standards, if any, that the Judicial Conference of the
United States establishes.” It should be noted that
no decison has yet been made by the court to
implement eectronic filing. Such adecision, when
made, will be accomplished through an amendment
totherules. Until theissuance of such amendment,
the clerk’ s office will not accept electronic filings.
Individual chambers, however, may allow counsel
totransmit “ courtesy” copies of filed documentshby
electronic means.

Third, subdivison (e) aso adds the find
sentence from FRCP 5(e) stating that “[t]he clerk
shall not refuse to accept for filing any paper
presented for that purpose solely because it is not
presented in proper form as required by these
rules.” Theaddition of thislanguagetotheruleis
not intended to alter the court’s practice of treating
all non-conforming complaints asfiled upon receipt
in the clerk’s office, while referring other non-
conforming papers received in the clerk’s office to
ajudgefor instructions asto whether to permit their
filing or to require counsel’s correction of the
papers defects.

Finally, former subdivision (€) titled, “ Proof of
Service” does not appear in FRCP 5. In order to
conform more closedly to FRCP 5, former
subdivision (e) was deleted from this rule and now
appears as RCFC 5.1.

Rule5.1. Proof of Service
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(a) Service shdl be made by the party,
attorney of record or any other person acting
under the attorney of record's direction. The
person making service shall execute a certificate
of servicethat contains thefollowing information:

(2) the day and manner of service;

(2) the person and/or entity served,
and

(3 the method of service
employed, e.g., personal, mail,
substituted, etc.

(b) The certificate of service shal be
attached at the end of the origina document,
including appendices, and copies thereof. If
service other than by mail is used and it is
impractical to attach the certificate at the time of
filing, such certificate may be filed subsequently.

() The certificate may a any time be
amended or supplied unlessto do so would result
in material prejudice to the substantial rights of

any party.

Rules Committee Note
RCFC 5.1 hasno FRCP counterpart. Thetext
of thisrule formerly appeared as subdivision (€) of
former RCFC 5.

Rule 5.2. Content of Briefs or Memoranda;
Length of Briefsor Memoranda
(a) Content of Briefsor Memoranda.

(1) Initial Brief or Memorandum.
Except in briefs or memoranda of 10 pages
or less or pretrid filings under Appendix A,
the first brief or memorandum due shall
contain, under proper headings and arranged
in the following order:

(A) atable of contents, including
the specific contents of any appendix or
appendices to the brief or
memorandum, listing the various items
in the appendix, including the number
and description of every item and
exhibit which is being reproduced,
together with the number of the page at
which the item appears;

(B) a table of congtitutional
provisions, treaties, statutes,
regulations, and cases cited, giving the
volume and page in the official edition
wherethey may befound, and arranging
the cases in aphabetical order. All
United States Claims Court and United
States Court of Federal Claims orders
and opinions published in either the
United States Claims Court Reporter or
the Federal Claims Reporter shal be
cited to reporters;

(C) a succinct statement of the
questions involved, setting forth each
question separately;

(D) aconcisestatement of the case,
containing all that is material to the
consideration of the questions
presented, with appropriatereferenceto
specificfindings, the stipulation of facts,
or other pertinent portions of the record,
and setting out verbatim in the brief or
memorandum or in an appendix thereto
the pertinent portions of congtitutional
provisions, treaties, statutes, and
regulations, as well as the texts of all
administrative decisions directly
involved in the case, unless previously
reproduced in or as an exhibit to the
complaint; the appendix or appendices
to the brief or memorandum shall be
numbered consecutively within
themselves so as to enable the court
moreeasily tofind and read the materia
in the appendix or appendices,

(E) theargument, exhibiting clearly
the points of fact and of law being
presented, and citing the authorities
relied upon;

(F) a conclusion, indicating the
relief sought; and

(G) if an appendix is used, and is
not incorporated into the same volume
as the brief, there shall be, at the
beginning of the appendix, a table of
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contents or index listing the various
items in the appendix, including the
number and description of every exhibit
which is being reproduced, together
with the number of the page of the
appendix at which the item begins.

(2) OpposingBrief or Memorandum.
An opposing or answering brief or
memorandum shall conform to the
requirements set out in subdivision (a)(1),
except that the items referred to in
subparagraphs (C) and (D) of that
subdivision need not be included unless the
party is dissatisfied with the presentation by
the other side.

(3) Reply Brief or Memorandum. A
reply brief or memorandum shall conform to
the requirements of subdivision (a)(2).

(4) General. Briefsor memorandamust
be compact, concise, logically arranged, and
free from burdensome, irrelevant,
immaterial, and scandalousmatter. Briefsor
memorandanot complying withthisrulemay
be disregarded by the court.

(b) Length of Briefsor Memoranda.

(1) Except by leave of the court on
motion, a party’s initial brief or
memorandum shall not exceed 40 pages (50
pages for across-movant) by any process of
duplicating or copying, exclusve of (A)
pages containing tables of contents, citations
tocongtitutional provisions, treaties, statutes,
regulations, and cases, and (B) any appendix
setting out verbatim the pertinent portions of
congtitutional provisions, treaties, statutes,
regulations, agency or board decisions, court
decisions, excerpts from transcripts of
testimony, and documentary exhibits.

(2) Except by leave of the court on
motion, reply briefsor” memorandashall not
exceed 20 pages by any process of
duplication or copying or 30 pages where a
response to amotion isincluded.

(3) A brief or memorandum previously
filed may not be incorporated by reference;

any such incorporation will be disregarded.
A party wishing to rely upon a previoudy
filed brief or memorandum may do so by
reproducing in an appendix either (A)
excerpts thereof now relied upon, or (B) the
entire brief or memorandum. In either event,
the party shall identify the total number of
pages considered pertinent in a footnote
which is to appear on the first page of the
brief or memorandum. The pages so
identified shall be included in the maximum
alowablelength set forth in subdivisions (1)
and (2).

Rules Committee Note

RCFC 5.2 hasno FRCP counterpart. Therule
formerly appeared in these rules as RCFC 83.1.
The renumbering of RCFC 83.1 is intended to
reflect its more logical placement in the
organizational structure of the court’s rules.

Several changes have been made to the rule;
they include:

First, the deletion from subdivison (a) of
language identifying the plaintiff’s brief or
memorandum as “the first brief or memorandum”
normally to be filed.

Second, subparagraphs (A) and (G) of
subdivision (a) were revised to indicate that any
index to a separate appendix should be included
both at the beginning of the appendix and at the
beginning of the accompanying brief or
memorandum.

Third, subdivision (b)(4), relatingto “amotion
for leaveto exceedthe pagelimitation,” was deemed
unduly burdensome and was therefore stricken.

Rule 5.3. Form, Size, and Duplication of all
Papers

(a) General. All papers filed with the clerk
shdl conform with these rules as to methods of
duplication, form, size, and number.

(b) Duplication. All requirements of
duplication may be satisfied by the use of any
photocopy method capable of producing a clear
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black image on white paper, provided that in each
instance the duplication shall conform to the
reguirements of subdivision (c) as to paper, size,
form, and pagination.

(c) Form and Size. All papers pursuant to
the provisions of this rule shall be duplicated on
pages not exceeding 8 ¥2 by 11 inches, with type
matter on al papers other than exhibits to be of
letter quality. Type size for both text and
footnotes shall not be smaller than 12 point and
margins shall not be less than 1" on al sides.
Papers duplicated shall be double spaced, except
that quoted and indented material and footnotes
may be single spaced, and, if covering both sides
of the sheet, shall be duplicated on paper of
sufficient quality that the duplication process does
not bleed through the sheet. Except for
submissions of fewer than 50 pages, which may
be stapled in the upper left-hand margin, al
submissions must be bound or attached aong the
entire left margin in book form and shall have
legible margins when bound or attached. Such
pages need not be justified on the right margin.
All pages, including appendices, shall be
numbered. Page numbers shal be in large,
distinct type and shall appear in the center of the
bottom margin of the page.

(d) Number of Copies. Plaintiff shall filean
original and 7 copies of the complaint, the original
of which shall be accompanied by the completed
cover sheet as shown in the Appendix of Forms
(Form 2) utilizing the Cover Sheet Information.
Except as provided in RCFC 58.1, the parties
shdl file an original and 2 copies of each other
paper required by these rules to be filed with the
clerk. In congressional reference cases, an
original and 4 copies of each such paper shall be
filed. All copies shall be identical, or otherwise
conformed, to the original.

(e) Date. Each paper shall bear the dateit is
signed on the signature page.

(f) Telephone and Facsimile Numbers.
The telephone and facsimile numbers (including
area code) of the attorney of record must appear
beneath the signature line of every pleading or

other paper.

(g) Nameof Judge. Inpleadingsand papers
other than the complaint, the name of the judge
assigned to the case shal be included under the
docket number.

Rules Committee Note

New RCFC 5.3 has no FRCP counterpart.
Theruleformerly appeared in theserules asRCFC
82 and 83. The consolidation and renumbering of
RCFC 82 and 83 are intended to reflect their more
logical placement in the organizational structure of
the court’srules.

In addition to the renumbering, the text of
former RCFC 82 has been modified in severa
respects. First, subdivision (a) has been modified
by deleting the last sentence of that subdivision
which read, “[t]he clerk shall refuse to file any
paper which is not in substantial conformity with
this rule or not in clear type.” The deletion
corresponds to the change made in RCFC 5(e)
directing that “[t]he clerk shall not refuse to accept
for filing any paper presented for that purpose
solely because it is not presented in proper form.”
However, as noted in the Advisory Committee Note
to FRCP 5(e), the “clerk may of course advise a
party or counsel that a particular instrument is not
inproper form, and may bedirected to soinformthe
court.”

Second, subdivision (c) has been modified to
eliminate certain redundancies; to fix the type size;
and to clarify binding and pagination requirements.
Appendices will be subject to pagination. The
binding requirement changes are intended to
discouragerubber bands, paper clipsand other non-
secure binding.

Third, former subdivision (e), now subdivision
(f), has been amended to include a requirement
listing afacsimilenumber for theattorney of record.

Fourth, subdivision (d) is an addition to the
rule that incorporates the “number of copies’
requirement that formerly appeared asRCFC 83, as
well as the requirement formerly found in RCFC
3(c) regarding the number of copiesto befiled when
filing a complaint.
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Finaly, subdivision (g) is also an added
provision. The text of this subdivison formerly
appeared as part of RCFC 10(a).

Rule6. Time

(a) Computation. In computing any period
of time prescribed or allowed by these rules, by
order of court, or by any applicable statute, the
day of the act, event, or default from which the
designated period of time begins to run shal not
be included. The last day of the period so
computed shall be included, unless it is a
Saturday, a Sunday, or alegal holiday, or, when
the act to be done is the filing of a paper in court,
a day on which weather or other conditions have
made the clerk's office inaccessible, in which
event the period runs until the end of the next day
which is not one of the aforementioned days.
When the period of time prescribed or allowed is
less than 11 days, intermediate Saturdays,
Sundays, and legal holidays shall be excluded in
the computation. As used in this rule and in
RCFC77(c), “lega holiday” includesNew Y ear's
Day, Inauguration Day, Birthday of Martin Luther
King Jr., Washington's Birthday, Memoria Day,
Independence Day, Labor Day, Columbus Day,
VeteransDay, Thanksgiving Day, ChristmasDay,
and any other day appointed as a holiday by the
President or the Congress of the United States.

(b) Enlargement. When by these rules or
by a notice given thereunder or by order of court
an act is required or alowed to be done at or
within aspecified time, the court for cause shown
may at any time in its discretion (1) with or
without motion or noticeorder the period enlarged
if request therefor is made beforethe expiration of
the period originally prescribed or as extended by
aprevious order, or (2) upon motion made after
the expiration of the specified period permit the
act to be done where the failure to act was the
result of excusable neglect; but it may not extend
the time for taking any action under RCFC 52(b),
54(d)(1), 59(b), (d), and (e), and 60(b), except to
the extent and under the conditions stated in them.

(c) [Rescinded in federa rule]

(d) [Not used.]

(e) Additional Time After Service under
RCFC 5(b)(2)(B), (C), or (D). Whenever aparty
has the right or is required to do some act or take
some proceedingswithinaprescribed period after
the service of a notice or other paper upon the
party, and the notice or paper is served upon the
party under RCFC 5(b)(2)(B), (C), or (D), 3 days
shall be added to the prescribed period.

Rules Committee Note
RCFC 6 has been changed to conform to
FRCP 6. Inparticular, that part of subdivision (b)
which specified the content of motions for
enlargement has been moved to a new RCFC 6.1
“Enlargements of Time.”

Rule 6.1. Enlargementsof Time

Every motion for enlargement of time must
set forth therein the specific number of additional
days requested, the day to which the enlargement
is to run, the extent to which the time for the
performance of the particular act has been
previoudly enlarged, and the reason or reasons
upon which the motion for enlargement is based.
Motions for enlargement of time must include a
representation that themoving party hasdiscussed
the motion with opposing counsel and astatement
indicating whether an opposition will be filed or,
if opposing counsel cannot be consulted, an
explanation of the efforts that were madeto do so.

Rules Committee Note

New RCFC 6.1 has no FRCP counterpart.
Thetext of the new rule formerly appeared in these
rulesaspart of RCFC 6(b). However, thelanguage
in former RCFC 6(b) which addressed the content
of the reasons offered in support of a motion for
enlargement of time has been stricken as
unnecessary.

1. PLEADINGS AND MOTIONS

Rule 7. Pleadings Allowed; Form of Motions
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(a) Pleadings. There shall be a complaint
and an answer; if the answer contans a
counterclaim or offset or a plea of fraud, there
shdl be a reply thereto. There shall be such
third-party pleadings as are permitted by RCFC
14. No other pleading shall be allowed, except
that the court may order areply to an answer or to
athird-party answer.

(b) Motions and Other Papers.

(1) An application to the court for an
order shall be by motion which, unless made
during a hearing or tria, shall be made in
writing, shall state with particularity the
groundstherefor, and shal set forth the relief
or order sought. Any motion, objection, or
response may be accompanied by a brief or
memorandum, and, if necessary, by
supporting affidavitsthat shall be attached to
the motion. Any motion may beaccompanied
by a proposed order.

(2) Therules applicableto captions and
other matters of form of pleadings apply to
all motions and other papers provided for by
these rules. See RCFC 5.1, 5.2 and 10(a).

(3) All motions shal be signed in
accordance with RCFC 11. See RCFC 5.3
(d).

(c) Demurrers, Pleas, etc., Abolished.
Demurrers, pleas, and exceptionsfor insufficiency
of apleading shall not be used.

Rules Committee Note
Minor grammatical changes have been

introduced.

Rule 7.1 Disclosur e Statement

(@ Who Must File: Nongovernmental
Corporate Party. A nongovernmental corporate
party to an action or proceeding in this court must
file two copies of a statement that identifies any
parent corporation and any publicly held
corporation that owns 10% or more of its stock or
states that there is no such corporation.

(b) Timefor Filing; Supplemental Filing.

10

A party must:

(2) filethe RCFC 7.1(a) statement with
its first appearance, pleading, petition,
motion, response, or other request addressed
to the court, and

(2) promptly file a supplementa
statement upon any changeintheinformation
that the statement requires.

Rule7.2. Timefor Filing

(&) Responses and Objections. Unless
otherwise provided in these rules or by order of
the court, responses or objections to written
motions shall be filed within 14 days after service
of the motion.

(b) Replies. Replies to responses or
objections shdl befiledwithin 7 daysafter service
of the response or objection.

(c) MotionsUnder RCFC 12(b), 12(c), 56
and 56.1. Responses to these motions shall be
filed within 28 days after service of the motion
and repliestheretowithin 14 days of the service of
the response.

(d) Leave of Court. If the subject filing is
pursuant to leave of court on motion by a party,
time for any response runs from the date of filing
and not the date of service.

(e) Cross-motions. Where the responding
party files a cross-motion, it shall be contained in
the same document as the responseto the original
motion; the response to the cross-motion shal be
contained in the same document as the reply
subject to page limitations in RCFC 5.2(b)(2).
Where a cross-motion is filed, the parties shall
have the sametimes to respond and to reply to the
cross-motion asto an origina motion.

Rules Committee Note

RCFC 7.2 hasno FRCP counterpart. Therule
formerly appearedintheserulesasRCFC 83.2 and,
following the court’s May 1, 2002, revision of its
rules, as RCFC 7.1. The first renumbering of the
rule (from RCFC 83.2 to RCFC 7.1) wasintended
to reflect its more logical placement in the
organizational structure of the court’s rules; the
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second renumbering (from RCFC 7.1toRCFC 7.2)
accommodates the court’s adoption of FRCP 7.1
effective December 1, 2002, and preserves the
consistency in numbering systems between the
court’s rules and the FRCP.

Rule 8. General Rules of Pleading

(a) Claims for Relief. A pleading which
sets forth a claim for relief, whether an original
claim, counterclaim, or third-party claim, shall
contain (1) a short and plain statement of the
grounds upon which the court's jurisdiction
depends, unlessthe court already has jurisdiction
and the clam needs no new grounds of
jurisdiction to support it, (2) a short and plain
statement of the claim showing that the pleader is
entitled to relief, and (3) a demand for judgment
for the relief the pleader seeks. Relief in the
aternative or of several different types may be
demanded.

(b) Defenses;, Form of Denials. A party
shall state in short and plain terms the party's
defensesto each claim asserted and shall admit or
deny the averments upon which the adverse party
relies. If a party is without knowledge or
information sufficient to form a belief as to the
truth of an averment, the party shall so state and
this has the effect of adenial. Denials shall fairly
meet the substance of the averments denied.
When apleader intendsin good faith to deny only
a part or a qudification of an averment, the
pleader shall specify so much of it asis true and
material and shall deny only the remainder.
Unless the pleader intends in good faith to
controvert al the averments of the preceding
pleading, the pleader may make denials as
specific denids of designated averments or
paragraphs, or may generdly deny dl the
averments except such designated averments or
paragraphs as the pleader expressly admits; but,
when the pleader does so intend to controvert all
itsaverments, including averments of the grounds
upon which the court's jurisdiction depends, the
pleader may do so by general denial subject to the
obligations set forth in RCFC 11.

(c) Affirmative Defenses. Inpleadingto a

preceding pleading, a party shall set forth
affirmatively accord and satisfaction, arbitration
and award, assumption of risk, contributory
negligence, discharge in bankruptcy, duress,
estoppdl, failureof consideration, fraud, illegdity,
laches, license, payment, release, res judicata,
statute of frauds, statute of limitations, waiver,
and any other matter constituting an avoidance or
affirmative defense. When aparty has mistakenly
designated a defense as a counterclam or a
counterclaim as a defense, the court on terms, if
justice so requires, shall treat the pleading as if
there had been a proper designation.

(d) Effect of Failureto Deny. Averments
in a pleading to which a responsive pleading is
required, other than those as to the amount of
damage, are admitted when not denied in the
responsive pleading. Averments in a pleading to
which no responsive pleading is required or
permitted shall be taken as denied or avoided.

(e) Pleading to be Concise and Direct;
Consistency.

(1) Eachaverment of apleading shall be
smple, concise, and direct. No technical
forms of pleading or motions are required.

(2) A party may set forth two or more
statements of a clam or defense alternately
or hypothetically, either in one count or
defense or in separate counts or defenses.
When two or more statements are made in
the dternative and one of them if made
independently would be sufficient, the
pleading is not made insufficient by the
insufficiency of oneor moreof thealternative
statements. A party may also state as many
separate claims or defenses as the party has
regardless of consi stency and whether based
onlegal or equitable grounds. All statements
shall be made subject to the obligations set
forthin RCFC 11.

(f) Construction of Pleadings. All
pleadings shall be so construed as to do
substantia justice.

Rules Committee Note
Minor changes have been madein subdivisions
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(b) and (c) to conform this rule to FRCP 8. In
addition, subdivision (c) was amended to require
the pleading, as an affirmative defense, of
assumption of risk and contributory negligence.
Although these defenses are typically associated
with tort claims (i.e., with clams outside of this
court’ sjurisdiction), there can be circumstances in
which reliance on these defenses would be
appropriate, for example, incongressional reference
cases, in some aspects of contract litigation, and
with respect to counterclaims asserted pursuant to
2 8 U . S . C

§ 2508.

Rule 9. Pleading Special M atters

(a) Capacity. It is not necessary to aver the
capacity of a party to sue or be sued or the
authority of a party to sue or be sued in a
representative capacity or thelegal existenceof an
organized association of persons that is made a
party, except to the extent required to show the
jurisdiction of the court. When a party desires to
raiseanissue astothelegal existence of any party
or the capacity of any party to sue or be sued or
the authority of a party to sue or be sued in a
representative capacity, the party desiring toraise
the issue shall do so by specific negative
averment, which shall include such supporting
particulars as are peculiarly within the pleader's
knowledge.

(b) Fraud, Mistake, Condition of the
Mind. In al averments of fraud or mistake, the
circumstances constituting fraud or mistake shall
be stated with particularity. Malice, intent,
knowledge, and other condition of mind of a
person may be averred generally.

(c) Conditions Precedent. In pleading the
performance or occurrence of conditions
precedent, it is sufficient to aver generaly that all
conditionsprecedent havebeen performed or have
occurred. A denial of performance or occurrence
shall be made specifically and with particularity.

(d) Official Document or Act. In pleading
an official document or official act it is sufficient
to aver that the document was issued or the act
done in compliance with law.
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(e) Judgment. In pleading a judgment or
decision of adomestic or foreign court, judicia or
quasi-judicial tribunal, or of aboard or officer, it
is aufficient to aver the judgment or decision
without setting forth matter showing jurisdiction
to render it.

(f) Time and Place. For the purpose of
testing the sufficiency of a pleading, averments of
time and place are materid and shall be
considered like al other averments of material
matter.

(g) Special Damage. When items of special
damage are claimed, they shal be specifically
stated.

(h) Special Matters Required in
Complaint. The complaint shall include:

(1) Action by Other Tribunal or
Body. Any action on the claim taken by
Congress or by any department or agency of
the United States, or in any judicia
proceeding, including any in the Tax Court
of the United States.

(2) Citationsof Statutes, Regulations,
Orders. A clear citation of the Act of
Congress, regulation of an executive
department or agency, or Executive Order of
the President, where the claim is founded
upon such an act, regulation, or order.

(3) Contractsor Treaties. If theclam
is founded upon a contract or treaty with the
United States, adescription of the contract or
treaty sufficient to identify it. In addition, the
plaintiff shall plead the substance of those
portions of the contract or treaty onwhichthe
plantiff relies, or shal annex to the
complaint a copy of the contract or treaty,
indicating the provisionsthereof onwhichthe
plaintiff relies.

(4) Patent Suits. In any patent suit, the
clam or clams of the patent or patents
alleged to be infringed.

(5) Owner ship of Claim; Assignment.
If the plaintiff is the owner by assignment or
other transfer of the claim, in whole or in
part, when and upon what consideration the
assignment or transfer was made.
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(6) Tax Refund Suits. Inany actionfor
refund of federal tax, for each tax year or
period for which a refund is sought, the
amount, date, and place of each payment to
be refunded; the date and place the return, if
any, was filed; the name, address, and
identification number of the taxpayer or
taxpayers appearing on the tax return; the
date and placethe claim for refund wasfiled;
and the identification number for each
plaintiff, if different from the identification
number of the taxpayer. A copy of theclaim
for refund shall be annexed to the complaint.

(7) Inverse Condemnation Suits. In
any action for the payment of just
compensation pursuant to the Fifth
Amendment to the United States
Congtitution, identification of the specific
property interest which plaintiff contendshas
been taken by the United States.

Rules Committee Note

Subdivision (a) (relating to “Capacity”) is
modified so as to conform the text to FRCP 9.

Subdivison (h)(6) (relating to special
requirements applicable to complaints in “Tax
Refund Suits’) is amended by prescribing, as
additional information to be included as part of a
tax refund complaint, the following: (i) the
taxpayer’ sor filer’ sidentification number and (ii) a
copy of the claim for refund.

Subdivision (h)(7) was added as a means to
clarify the nature of the property interest asserted to
have been taken in an inverse condemnation action.

Rule 10. Form of Pleadings

(@) Caption; Names of Parties. Every
pleading shall contain a caption setting forth the
name of the court, the title of the action, the file
number, and a designation as in RCFC 7(a). In
the complaint the title of the action shal include
the names of all the parties, see RCFC 20(a), the
United States being designated as the party
defendant, but in other pleadingsit is sufficient to
state the name of the first party on each side with
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an appropriate indication of other parties. (For
Notice of Appeal see RCFC 58.1).

(b) Paragraphs; Separ ate Statements. All
averments of claim or defense shall be made in
numbered paragraphs, the contents of each of
which shall be limited as far as practicable to a
statement of asingle set of circumstances; and a
paragraph may be referred to by number in al
succeeding pleadings. Each claim founded upon
a separate transaction or occurrence and each
defense other than denials shall be stated in a
separate count or defense whenever a separation
facilitates the clear presentation of the matters set
forth.

(c) Adoption by Reference; Exhibits.
Statements in a pleading may be adopted by
reference in a different part of the same pleading
or inanother pleading or in any motion. A copy of
any written instrument which is an exhibit to a
pleading is a part thereof for all purposes.

Rules Committee Note

RCFC 10 has been changed in minor respects
in order to achieve closer textual conformity with
FRCP 10. The deleted last sentence of subdivision
(a) was moved to RCFC 5.3.

The last sentence of former subdivision (c)
(“unless otherwise indicated, but the adverse party
shall not bedeemed to have admitted the truth of the
alegations in such exhibit merely because the
adverse party has failed to deny them explicitly”)
was omitted as not in conformity with the federal
rule, and because it was deemed unnecessary.
Rule 11. Signing of Pleadings, Motions, and
Other Papers; Representationsto Court; Sanctions

(a) Signature. Every pleading, motion, and
other paper shall be signed by or for the attorney
of record in the signing attorney's own individual
name, or, if the party is not represented by an
attorney, shall be signed by the party. Each paper
shdl state the signer’s address and telephone
number, if any. Except when otherwise
specifically provided by rule or statute, pleadings
need not be verified or accompanied by affidavit.
An unsigned paper shal be stricken unless the
omission is corrected promptly after being called
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to the attention of the attorney or party.

(b) Representations to Court. By
presenting to the court (whether by signing, filing,
submitting, or later advocating) a pleading,
written motion, or other paper, an attorney or
unrepresented party is certifying that to the best of
the person’ s knowledge, information, and belief,
formed after an inquiry reasonable under the
circumstances,

(2) it is not being presented for any
improper purpose, such as to harass or to
causeunnecessary delay or needlessincrease
in the cost of litigation;

(2) the claims, defenses, and other lega
contentionstherein arewarranted by existing
law or by a nonfrivolous argument for the
extenson, modification, or reversa of
existing law or the establishment of new law;

(3) the alegations and other factua
contentions have evidentiary support or, if
specifically so identified, are likely to have
evidentiary support after a reasonable
opportunity for further investigation or
discovery; and

(4) the deniasof factual contentionsare
warranted on the evidence or, if specificaly
so identified, are reasonably based on alack
of information or belief.

(c) Sanctions. If, after notice and a
reasonable opportunity to respond, the court
determines that subdivision (b) has been violated,
the court may, subject to the conditions stated
below, impose an appropriate sanction upon the
attorneys, law firms, or parties that have violated
subdivison (b) or are responsible for the
violation.

(1) How Initiated.

(A) By Motion. A motion for
sanctions under this rule shall be made
separately from other motions or
requests and shall describe the specific
conduct alleged to violate subdivision
(b). It shall be served as provided in
RCFC 5, but shall not be filed with or
presented to the court unless, within 21
days after service of the motion (or such
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other period as the court may
prescribe), the challenged paper, claim,
defense, contention, alegation, or denial
is not withdrawn or appropriately
corrected. If warranted, the court may
award to the party prevailing on the
motion the reasonable expenses and
attorney’ sfeesincurred in presenting or
opposing the motion. Absent
exceptiona circumstances, a law firm
shal be held jointly responsible for
violations committed by its partners,
associates, and employees.

(B) On Court’sInitiative. Onits
own initiative, the court may enter an
order describing the specific conduct
that appears to violate subdivision (b)
and directing an attorney, law firm, or
party to show cause why it has not
violated subdivision (b) with respect
thereto.

(2) Nature of Sanction; Limitations.
A sanction imposed for violation of thisrule
shall be limited to what is sufficient to deter
repetition of such conduct or comparable
conduct by otherssimilarly situated. Subject
to the limitations in subparagraphs (A) and
(B), the sanction may consist of, or include,
directives of anonmonetary nature, an order
to pay a penalty into court, or, if imposed on
motion and warranted for effective
deterrence, an order directing payment tothe
movant of some or al of the reasonable
attorneys fees and other expenses incurred
asadirect result of the violation.

(A) Monetary sanctionsmay not be
awarded against arepresented party for
aviolation of subdivision (b)(2).

(B) Monetary sanctions may not be
awarded on the court’ sinitiative unless
the court issuesits order to show cause
before a voluntary dismissal or
settlement of the claims made by or
against the party which is, or whose
attorneys are, to be sanctioned.

(3) Order. When imposing sanctions,
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the court shall describe the conduct

determined to congtitute a violation of this

rule and explain the basis for the sanction
imposed.

(d) Inapplicability to Discovery.
Subdivisions (@) through (c) of this rule do not
apply to disclosures and discovery requests,
responses, objections, and motions that are
subject to the provisions of RCFC 26 through 37.

Rules Committee Note
The changes to RCFC 11 reflect the
corresponding revison of FRCP 11 that was
introduced in December 1993. For a detailed
explanation of thereasonsfor revision of FRCP 11,
see 28 U.S.CA. Rule 11 Advisory Committee
Notes (West Supp. 2001).

Rule12. Defensesand Objections—When and
How Presented — By Pleading or Motion
—Motion for Judgment on Pleadings
(a) When Presented.

(1) The United States shall file its
answer to the complaint within 60 days after
service of the pleading in which theclaim is
asserted. After service of an answer
containing a counterclaim, offset, or plea of
fraud, plaintiff shall have 20 days within
which to file a reply to the counterclaim,
offset, or plea of fraud. If a reply to an
answer or a responsive pleading to a
third-party complaint or answer isordered by
the court, the reply or responsive pleading
shall be filed within 20 days after service of
the order unless the order otherwise directs.

(2) Unless a different time is fixed by
court order, the service of amotion permitted
under this rule or RCFC 56 alters these
periods of time, as follows:

(A) if the court denies or partialy
denies or partialy allows the motion or
postpones its disposition until the tria
on the meits or the motion is
withdrawn, the responsive pleading
shdll befiled within 10 days after notice
of the court's action, or the date on
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which the motion is withdrawn, or by
the date the response otherwise would
have been due, whichever islater;

(B) if the court grants amotion for
a more definite statement, the
responsive pleading shall befiled within
10 days after the service of the more
definite statement.

(b) How Presented. Every defense, in law
or fact, to a clam for relief in any pleading,
whether a claim, counterclaim, or third-party
claim, shall beasserted inthe responsive pleading
thereto if one is required, except that the
following defenses may at the option of the
pleader be made by motion: (1) lack of
jurisdiction over the subject matter, (2) lack of
jurisdiction over the person,(3) [not used]; (4)
insufficiency of process, (5) insufficiency of
service of process, (6) falure to state a claim
upon which relief can be granted, (7) failure to
join a party under RCFC 19. A motion making
any of these defenses shall be made before
pleading if a further pleading is permitted. No
defense or objection is waived by being joined
with one or more other defenses or objectionsin
aresponsive pleading or motion. If apleading sets
forthaclaim for relief to which the adverse party
is not required to serve aresponsive pleading, the
adverseparty may assert at thetria any defensein
law or fact to that claim for relief. I1f, on amotion
asserting the defense numbered (6) to dismissfor
failure of the pleading to state aclaim upon which
relief can be granted, mattersoutside the pleading
are presented to and not excluded by the court,
the motion shall be treated as one for summary
judgment and disposed of as provided in RCFC
56, and dl parties shal be given reasonable
opportunity to present al material made pertinent
to such amotion by RCFC 56.

(c) Motionfor Judgment on thePleadings.
After the pleadings are closed, but within such
time as not to delay the trial, any party may move
for judgment on the pleadings. If, on amotion for
judgment on the pleadings, matters outside the
pleadings are presented to and not excluded by
the court, the motion shall be treated as one for
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summary judgment and disposed of as provided
in RCFC 56, and al parties shall be given
reasonable opportunity to present all materia
made pertinent to such amotion by RCFC 56.

(d) Preliminary Hearings. The defenses
specifically enumerated in subdivision (b) of this
rule, whether made in a pleading or by motion,
and the motion for judgment mentioned in
subdivision (c) of this rule shall be heard and
determined before trial on application of any
party, unlessthe court ordersthat the hearing and
determination thereof be deferred until the trial.

(e) Motion for More Definite Statement.
If a pleading to which a responsive pleading is
permitted is so vague or ambiguous that a party
cannot reasonably be required to frame a
responsive pleading, the party may move for a
more definite statement before interposing a
responsive pleading. The motion shall point out
the defects complained of and the details desired.
If the motion is granted and the order of the court
is not obeyed within 10 days after notice of the
order or within such other time as the court may
fix, the court may strike the pleading to whichthe
motion was directed or make such order as it
deemsjust.

(f)Motionto Strike. Upon motion made by
a party before responding to a pleading or, if no
responsive pleading is permitted by these rules,
upon motion made by a party within 20 days after
the service of the pleading upon the party or upon
the court's own initiative at any time, the court
may order stricken from any pleading any
insufficient defenseor any redundant, immaterial,
impertinent, or scandal ous matter.

(g) Consolidation of Defensesin Motion.
A party who makes amotion under this rule may
joinwith it any other motions herein provided for
and then available to the party. If a party makesa
motion under this rule but omits therefrom any
defense or objection then available to the party
whichthisrule permitsto beraised by motion, the
party shall not thereafter make a motion based on
the defense or objection so omitted, except a
motion as provided in subdivision (h)(2) of this
rule on any of the grounds there stated.
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(h) Waiver or Preservation of Certain
Defenses.

(1) A defenseof lack of jurisdictionover
the person; or insufficiency of process, or
insufficiency of service of processiswaived
(A) if omitted from a motion in the
circumstances described in subdivision (g),
or (B) if it is neither made by motion under
this rule nor included in a responsive
pleading or an amendment thereof permitted
by RCFC 15(a) to be made as a matter of
course.

(2) A defenseof failureto stateaclaim
upon which relief can be granted, a defense
of failure to join a party indispensable under
RCFC 19, and an objection of failureto state
alega defense to a claim, may be made in
any pleading permitted or ordered under
RCFC 7(a), or by motion for judgment on
the pleadings, or at the trial on the meits.

(3) Whenever it appears by suggestion
of the parties or otherwise that the court
lacks jurisdiction of the subject matter, the
court shall dismiss the action.

Rules Committee Note

To more closdly pardld FRCP 12,
subdivisons (b) and (h) of the court’s rule are
enlarged by adding the defense of “insufficiency of
service of process’ and the defense of “failure to
joinaparty indispensableunder Rule19.” Further,
as an ad to practitioners, most of whom are
familiar with practice in the district courts, the
enumeration of defenses in subdivision (b) has been
brought into conformity with the corresponding
subdivision of the Federal Rules of Civil Procedure.
Finally, subdivision (i) (“ Suspension of Discovery”)
is deleted. That subdivision is not part of the
comparable federa rule, and its subject matter is
moreappropriately dealt with asacasemanagement
matter.

Rule 13. Counterclaim

(@ Compulsory Counterclaims. The
answer shall state as a counterclaim any claim
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which, at the time of serving the answer, the
defendant has against any plaintiff, if it arises out
of the transaction or occurrencethat is the subject
matter of the opposing party's claim and does not
require for its adjudication the presence of third
parties of whom the court cannot acquire
jurisdiction. But the answer need not state the
claimif at thetimethe action was commenced the
claim was the subject of another pending action.

(b) PermissiveCounter claims. Theanswer
may state as a counterclaim any claim against an
opposing party not arising out of the transaction or
occurrence that is the subject matter of the
opposing party's claim.

(c) Counterclaim Exceeding Opposing
Claim. A counterclaim may or may not diminish
or defeat the recovery sought by the opposing
party. It may claim relief exceeding in amount or
different in kind from that sought in the pleading
of the opposing party.

(d) Counterclaim Against the United
States. These rules shal not be construed to
enlarge beyond the limits now fixed by law the
right to assert counterclaims or to claim credits
against the United States or an officer or agency
thereof.

(e) Counterclaim Maturing or Acquired
After Pleading. A claimwhicheither matured or
was acquired by the defendant after serving its
pleading may, with the permission of the court, be
presented as a counterclam by supplementa
pleading.

(f) Omitted Counterclaim. When the
defendant fails to set up a counterclaim through
oversight, inadvertence or excusable neglect, or
when justice requires, it may by leave of court set
up the counterclaim by amendment.

(g) Cross-Claim Against Co-Party. [Not
used.]

(h) Joinder of Additional Parties. [Not
used.]

() Separate Trials, Separate Judgments.
If the court orders separate trials as provided in
RCFC 42(b), judgment on acounterclaim may be
rendered in accordance with the terms of RCFC
54(b) when the court has jurisdiction so to do,
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evenif the claims of the opposing party have been
dismissed or otherwise disposed of .

Rules Committee Note

Subdivision (d) was changed to add the
language of FRCP 13(d) in recognition of the fact
that there is no statutory bar to third-party
defendants filing counterclaims against the United
States. See41 U.S.C. § 114 and RCFC 14. Other
significant differences between this version and the
federal rule have been preserved as necessary in
light of the fact that the United States is the only
defendant in this court.

Rule 14. Third-Party Practice
(a) Summoned Parties.

(1) On motion of the United States, the
court may summon any third person against
whom the United States may be asserting a
claim or contingent claim for the recovery of
money paid by the United Statesin respect of
the transaction or matter which constitutes
the subject matter of the suit to appear as a
party and defend the third party's interest, if
any, in such suit.

(2) The motion for a summons shall be
accompanied by an appropriate pleading
setting forth the claim or contingent claim
which it is asserting against such third
person.

(3) If the court grants the motion of the
United States, theclerk shdl issueanorigina
and one copy of such summons for each
person to be summoned. The summons shall
contain the names of the parties and a
statement of the time within which the party
summoned isrequired to appear and answer.
The summons shall aso state that the United
States is asserting a clam against such
person, as described in the accompanying
pleading of the United States. The summons
shal indicate that it is accompanied by a
copy or copies of al pleadings filed in said
action, naming such pleadingswhich shall be
attached by the moving party. Upon issuance
of the summons, the clerk shal deiver the
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summons to the Attorney Genera for
persona service and the return of such
service shall be made directly to the clerk.
(b) Noticeto Interested Parties.

(1) The court, on its own motion or on
the motion of a party, may notify any person
with legal capacity to sue and be sued and
who is dleged to have an interest in the
subject matter of any pending action. Such
notice shall advise of the pendency of the
action and of the opportunity to seek
intervention and to assert an interest in the
action.

(2) A motion made by the plaintiff shall
be filed at the time the complaint is filed.
Copies and service of such amation shall be
as provided in RCFC 4 and 5.3(d). A
motion made by the United States shall be
filed on or before the date on which the
answer is required to be filed. For good
cause shown, the court may alow any such
motion to befiled at alater time.

(3) Themoation for notice shall statethe
name and address of such person, and set
forth the interest which such person appears
to have in the action.

(4) If thecourt, onitsown motion or on
the motion of aparty, ordersany third person
to be notified, the clerk shall issue an origina
and one copy of the notice for each third
person to be notified. Thenoticeshall contain
the names of the parties and a statement of
the time within which such third person may
appear. The notice shal indicate that it is
accompanied by a copy of the pleadings,
which shall be attached by the moving party.

(5) Upon the issuance of such notice
upon motion of a party, the notice shall be
delivered by the clerk to the moving party,
who shall at the moving party's expense
cause the same to be served on the person to
be notified by registered or certified mail,
return receipt requested, with the moving
party to file with the clerk the return of such
service, which return shall include the copy
of the notice with return receipt attached.
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(6) When the court directs the issuance
of a notice to a third person on its own
motion, each of the existing parties shall, on
request of the clerk, deliver to the clerk a
sufficient number of copies of the pleadings
filed by such party to provide the third party
to be notified with a copy of each of such
pleadings, and the clerk shall forthwith issue
such notice as specified in subdivision (b)(4)
and shall forward the same with
accompanying copies of the pleadingsto the
Attorney General for service as provided in
subdivision (b)(5).

(7) When service of the notice required
by subdivision (b)(4) is to be effected upon
athird person inaforeign country, service of
the notice may be made by the moving party
or the court, as required by subdivisions
(b)(5) and (6), and proof of such service may
be made in the manner authorized by FRCP
4(F).

(c) Pleadings of Third Parties. Within 42
days after service upon a third person of a
summons or notice issued pursuant to this rule,
such person may file an answer, a complaint
setting forth the person's interest, if any, in the
subject matter of the action and the nature of the
person's claim against the United States, or both,
which pleadings shal comply with the
requirements of these rules with respect to the
filing of origina complaints and answers, except
that only an original and 2 copies of a complaint
are to be filed with proof of service.

Rules Committee Note

RCFC 14 wassubstantially revised. Theorder
of the rule has been changed to distinguish more
clearly between the two types of actions it permits
with respect to entities that are not yet parties to the
suit. New subdivision (a) deals exclusively with
summons to persons whom the United States seeks
tojoinformally asthirdparties. The proceduresfor
such summons are now gathered under that
subdivison. The same has been done with respect
to motions for notice to inform non-parties of the
pendency of the action and the opportunity tojoin as
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parties. In addition, language in the old rule with
respect to service of notice by publication, as well
as the consequences of failing to appear in response
to such notice, have been stricken. Thelaw in this
area is unsettled; hence the possibility existed that
the manner and method of notice prescribed by the
rule might not be found constitutionally adequatein
all potential situations.

It is important to note that RCFC 14 notice
requirements do not apply to the procedures for
notifying potential intervenors in procurement
protest cases filed pursuant to 28 U.S.C. § 1491(b).
RCFC 14 implements the authority set forth in 41
U.S.C. 8§ 114. For serviceof third-party complaints
see RCFC 5.

Rule 15. Amended and Supplemental

Pleadings

(a) Amendments. A party may amend the
party's pleading once as a matter of course at any
time before aresponsive pleading is served or, if
the pleading is one to which no responsive
pleading is permitted and the action has not been
placed upon the tria calendar, the party may so
amend it a any time within 20 days &fter it is
served. Otherwise aparty may amend the party's
pleading only by leave of court or by written
consent of the adverse party; and leave shall be
freely given when justice so requires. A party
shall plead in response to an amended pleading
within the time remaining for response to the
origina pleading or within 10 days after service of
the amended pleading, whichever period may be
the longer, unless the court otherwise orders.

(b) Amendments to Conform to the
Evidence. When issues not raised by the
pleadings are tried by express or implied consent
of the parties, they shall be treated in all respects
as if they had been raised in the pleadings. Such
amendment of the pleadings as may be necessary
to cause them to conform to the evidence and to
raise these issues may be made upon motion of
any party at any time, even after judgment; but
failure so to amend does not affect the result of
thetrial of these issues. If evidenceis objected to
at the tria on the ground that it is not within the
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issues made by the pleadings, the court may allow
the pleadingsto beamended and shall dosofreely
when the presentation of the merits of the action
will be subserved thereby and the objecting party
failsto satisfy the court that the admission of such
evidencewould prejudicethe party in maintaining
the party’ s action or defense upon the merits. The
court may grant a continuance to enable the
objecting party to meet such evidence.

(c) Relation Back of Amendments. An
amendment of a pleading relates back to the date
of the original pleading when

(2) relation back ispermitted by thelaw
that provides the dtatute of limitations
applicable to the action, or

(2) theclaim or defense asserted in the
amended pleading arose out of the conduct,
transaction, or occurrence set forth or
attempted to be set forth in the original
pleading, or

(3) the amendment changes the party or

the naming of the party against whom a
clam is asserted if the foregoing provision
(2) issatisfied and the party to be brought in
by amendment (A) has received such notice
of the ingtitution of the action that the party
will not be preudiced in maintaining a
defense on the merits, and (B) knew or
should have known that, but for a mistake
concerning the identity of the proper party,
the action would have been brought against
the party.

(d) Supplemental Pleadings. Upon motion
of a party the court may, upon reasonable notice
and upon such terms as are just, permit the party
to serve a supplemental pleading setting forth
transactions or occurrences or events which have
happened since the date of the pleading sought to
be supplemented. Permission may be granted
even though the original pleading is defective in
its statement of a claim for relief or defense. If
the court deemsit advisabl e that the adverse party
plead to the supplemental pleading, it shal so
order, specifying the time therefor.

Rules Committee Note
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Significant changes were madeto FRCP 15in
1991; minor changes were made in 1993. Most
notableis the listing of criteriafor relation back of
amendments in subdivision (c). RCFC 15 was
conformed to the comparabl e federal rule, with two
exceptions:

First, thelanguagein FRCP subdivision (c)(3),
relating to thetiming of an amendment changing the
name of a party, was omitted as inapplicable.

Second, language in subdivison (c) of the
federal rule, relating to faulty service on federal
officers, also was omitted.

Rule 16. Pretrial Conferences, Scheduling;

M anagement

(a) Pretrial Conferences; Objectives. In
any action, the court may in its discretion direct
theattorneysfor the partiesand any unrepresented
parties to appear before it for a conference or
conferences before trial for such purposes as

(1) expediting the disposition of the
action;

(2) establishing early and continuing
control so that the case will not be protracted
because of lack of management;

(3) discouraging wasteful
activities;

(4) improving thequality of trial through
more thorough preparation;

(5) facilitating the settlement of the case;
and

(6) assessing the utility of dispositive
motions.

(b) Scheduling and Planning. Except in
actions exempted by the judge, the court shall,
after receiving the Joint Preliminary Status Report
from the parties pursuant to Appendix A or after
consulting with the attorneys for the parties and
any unrepresented parties by a scheduling
conference, telephone, mail or other suitable
means, enter a scheduling order that limits the
time

pretrial

(2) tojoinother partiesand toamend the
pleadings,

(2) to file motions; and

(3) to complete discovery.
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The scheduling order also may include:

(4) modifications of the times for
disclosures under RCFC 26(a) and of the
extent of discovery to be permitted;

(5) the date or dates for conferences
before trial, afina pretrial conference, and
tridl;

(6) adirection that the partiesfile any of
the submissions set out in Appendix A 1114,
15,16 or 17; and

(7) any other matters appropriate in the
circumstances of the case. The order shall
issue as soon as practicable but in any event
within 4 days dfter any preliminary
scheduling conference or, if no preliminary
scheduling conference is held, as soon as
practicable after the Joint Preliminary Status
Report is filed. A schedule shall not be
modified except upon a showing of good
cause and by leave of the judge.

(c) Subjectsfor Consideration at Pretrial
Conferences. At any conference under thisrule
consideration may be given, and the court may
take appropriate action, with respect to

(2) theformulation and s mplification of
the issues, including the eimination of
frivolous claims or defenses;

(2) the necessity or desirability of
amendments to the pleadings,

(3) the posshility of obtaining
admissions of fact and of documents which
will avoid unnecessary proof, stipulations
regarding the authenticity of documents, and
advance rulings from the court on the
admissibility of evidence;

(4) the avoidance of unnecessary proof
and of cumulative evidence, and limitations
or restrictions on the use of testimony under
Rule 702 of the Federal Rules of Evidence;

(5) the appropriateness and timing of
summary adjudications under RCFC 56 and
56.1;

(6) the control and scheduling of
discovery, including orders affecting
disclosures and discovery pursuant to RCFC
26 and RCFC 29 through 37;
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(7) the identification of witnesses and
documents, the need and schedule for filing
and exchanging pretrial briefs, and the date
or dates for further conferences and for trial;

(8) the advisability of referring matters
to a master;

(9) settlement and the use of specia
proceduresto assist in resolving the dispute;

(10) the form and substance of the
pretrial order;

(11) thedisposition of pending motions;

(12) the need for adopting specid
proceduresfor managing potentially difficult
or protracted actions that may involve
complex issues, multiple parties, difficult
legal questions, or unusual proof problems;
(13) an order for a separate tria
pursuant to RCFC 42(b) with respect to a
claim, counterclaim, or third-party claim, or
with respect to any particular issue in the
case;
(14) an order directing a party to
present evidence early in the trial with
respect to amanagesble issue that could, on
the evidence, be the basis for a judgment as
a matter of law or a judgment on partial
findings under RCFC 52(c).
(15) an order establishing a reasonable
limit on the time alowed for presenting
evidence; and
(16) such other mattersas may facilitate
the just, speedy and inexpensive disposition
of the action.
At least one of the attorneys for each party
participating in any conference before trial shall
have authority to enter into stipulations and to
make admissions regarding all matters that the
participants may reasonably anticipate may be
discussed. If appropriate, the court may require
that a party or its representative be present or
reasonably available by telephone in order to
consider possible settlement of the dispute.

(d) Final Pretrial Conference. Any fina
pretrial conference shall be held as close to the
time of trial as reasonable under the
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circumstances. The participants at any such
conference shal formulate a plan for trid,
including the program for facilitating the
admission of evidence. The conference shall be
attended by at least one of the attorneys who will
conduct the trial for each of the parties and by any
unrepresented parties.

(e) Pretrial Orders. After any conference
held pursuant to this rule, an order shall be
entered reciting the action taken. The order
following a fina pretrial conference shall be
modified only to prevent manifest injustice.

(f) Sanctions. If aparty or party's attorney
falsto obey ascheduling or pretrial order, or if no
appearance is made on behaf of a party at a
scheduling or pretria conference, or if a party or
party's atorney is substantially unprepared to
participate in the conference, or if a party or
party's attorney fails to participate in good faith,
the judge, upon motion or the judge's own
initiative, may make such orders with regard
thereto as are just, and among others any of the
orders provided in RCFC 37(b)(2)(B), (C), (D).
In lieu of or in addition to any other sanction, the
judge shal require the party or the attorney
representing the party or both to pay the
reasonable expenses incurred because of any
noncompliancewiththisrule, including attorneys
fees, unless the judge finds that the
noncompliance was substantially justified or that
other circumstances make an award of expenses
unjust.

(g) Additional Pretrial Procedures. See
Appendix A to these rules ("Case Management
Procedure”) for additiona provisions controlling
pretrial procedures.

Rules Committee Note

RCFC 16 was completely revised to paralle
the structure and content of its counterpart in the
Federal Rules of Civil Procedure. The limited
number of changes to the current federal rulereflect
thosedeemed necessary to accommodate procedural
requirements particular to this court. Except for
these changes, the rule shown conforms fully to the
text of FRCP 16.
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IV.PARTIES

Rule 17. Parties Plaintiff and Defendant;

Capacity

(a) Real Party in Interest. Every action
shdll be prosecuted inthe name of thereal party in
interest. An executor, administrator, guardian,
bailee, trustee of an express trust, a party with
whom or inwhose nameacontract has been made
for the benefit of another, or a party authorized by
statute may sueinthat person’'s own namewithout
joining the party for whose benefit the action is
brought. No action shall be dismissed on the
ground that it is not prosecuted in the name of the
real party in interest until a reasonable time has
been alowed after objection for ratification of
commencement of the action by, or joinder or
substitution of, thereal party ininterest; and such
ratification, joinder, or substitution shall have the
same effect asif the action had been commenced
in the name of the red party in interest.

(b) Capacity to Sue or be Sued. The
capacity of anindividual, other than one acting in
a representative capacity, to sue or be sued shall
be determined by the law of the individuad's
domicile. The capacity of a corporation to sue or
be sued shall be determined by the law under
which it was organized. In all other cases
capacity to sue or be sued shall be determined by
the law of the applicable state, except (1) that a
partnership or other unincorporated association
which has no capacity by the law of its state may
sue or be sued in its common name for the
purposeof enforcing for or against it asubstantive
right existing under the Constitution or lawsof the
United States, and (2) that the capacity of a
receiver appointed by acourt of the United States
to sue or be sued inacourt of the United Statesis
governed by Title 28, U.S.C., Sections 754 and
959(a).

() Infants or Incompetent Persons.
Whenever an infant or incompetent person has a
representative, such as a general guardian,
committee, conservator, or other like fiduciary,
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the representative may sue or defend on behalf of
the infant or incompetent person. An infant or
incompetent person who does not have a duly
appointed representative may sue by anext friend
or by aguardian ad litem. The court shall appoint
aguardian ad litem for an infant or incompetent
person not otherwise represented in an action or
shall make such other order asit deems proper for
the protection of theinfant or incompetent person.

Rules Committee Note

RCFC 17 was modified in minor respects in
order to achieve closer conformity with FRCP 17.
A difference between the court’s rule and the
corresponding federa ruleoccursinsubdivision (b).
Subdivision (b) of the federa rule, subtitled
“Capacity to Sue or be Sued,” provides generally
that, in those cases for which no rule of decisonis
provided, “capacity to sue or be sued shall be
determined by the law of the state in which the
district courtisheld.” Inrecognition of thiscourt’s
nationwide jurisdiction, the quoted language was
rewritten by substituting “by the law of the
applicable state” for “by the law of the state in
which the district court is held.”

Rule 18. Joinder of Claims and Remedies

(a) Joinder of Claims. A party asserting a
cdam to relief as an origind clam or
counterclaim, may join, either as independent or
as dternate claims, as many clams as the party
has against an opposing party. A third party may
join, to the extent permitted by law, as many
claimsasthe party has against the opposing party.

(b) Joinder of Remedies. Whenever aclam
is one heretofore cognizable only after another
clam has been prosecuted to a conclusion, the
two claims may be joined in a single action; but
the court shal grant relief in that action only in
accordance with the relative substantive rights of
the parties.

Rules Committee Note
Thefinal sentenceaddedto subdivision (a) was
intended to recognize both the right of athird party
to assert a claim and the limitations on that right as
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st forth in 41 U.S.C. 8§ 114 and applicable case
law.

Rule 19. Joinder of Persons Needed for Just

Adjudication

(a) Persons to be Joined if Feasible. A
person who is subject to service of process and
whose joinder will not deprive the court of
jurisdiction over the subject matter of the action
shdl bejoined asaparty inthe action if (1) inthe
person's absence complete relief cannot be
accorded among those already parties, or (2) the
person claims aninterest relating to the subject of
the action and is so Situated that the disposition of
the action in the person's absence may (i) as a
practical matter impair or impede the person's
ability to protect that interest or (ii) leave any of
the persons already parties subject toasubstantial
risk of incurring double, multiple, or otherwise
inconsistent obligations by reason of the claimed
interest. If the person has not been so joined, the
court shall order that the person be made a party.
If the person should join as a plaintiff but refuses
to do so, the person may be made an involuntary
plaintiff.

(b) Determination by Court Whenever
Joinder not Feasible. If aperson as described in
subdivision (a)(1)-(2) hereof cannot be made a
party, the court shall determine whether in equity
and good conscience the action should proceed
among the parties before it, or should be
dismissed, the absent person being thus regarded
as indispensable. The factorsto be considered by
thecourt include: first, to what extent ajudgment
rendered in the person's absence might be
prejudicial to the person or those aready parties;
second, the extent to which, by protective
provisions in the judgment, by the shaping of
relief, or other measures, the prejudice can be
lessened or avoided; third, whether a judgment
rendered inthe person’'s absence will be adequate;
fourth, whether the plaintiff will have an adequate
remedy if the action is dismissed for nonjoinder.

(c) Pleading Reasons for Nonjoinder. A
pleading asserting aclaim for relief shdl state the
names, if known to the pleader, of any persons as
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prescribed in subdivision (a)(1)-(2) hereof who
are not joined, and the reasons why they are not
joined.

(d) Exception of ClassActions. Thisruleis
subject to provisions of RCFC 23.

Rules Committee Note

Reference to RCFC 14 was deleted from
subdivision (@) and other minor changes were made
in order to more closely conform to FRCP 19.
Some differences, however, were retained — the
most significant being the deletion of the last
sentence of FRCP 19(a) from this court’srule. The
| ast sentence addresses objectionsto venueraised by
a joined party. Such objections would not be
assertable in this court.

Rule 20. Permissive Joinder of Parties

(a) Permissive Joinder. All persons may
join in one action as plaintiffs if they assert any
right to relief jointly, severdly, or in the
alternative in respect of or arising out of the same
transaction, occurrence, or series of transactions
or occurrences and if any question of law or fact
common to all these persons will arise in the
action. A plaintiff need not be interested in
obtaining all the relief demanded. Judgment may
be given for one or more of the plaintiffs
according to their respective rights to relief.

(b) Separate Trials. The court may make
such orders as will prevent a party from being
embarrassed, delayed, or put to expense by the
incluson of a party against whom the party
asserts no claim and who asserts no claim against
the party, and may order separate trias or make
other ordersto prevent delay or prejudice.

Rules Committee Note

The authority previously contained in RCFC
20(a)(1)-(2), permitting unrestricted joinder of
additional plaintiffsto apending multi-party action,
proved cumbersome in practice and an impediment
to sound case management. The joinder of
additiona plaintiffs should proceed by appropriate
motion under RCFC 15. Accordingly, RCFC 20
was modified so as to more closely paralld the text
of the corresponding Federal Rule of Civil
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Procedure.

Rule 21. Migoinder and Non-Joinder of

Parties

Migoinder of parties is not ground for
dismissal of an action. Partiesmay be dropped or
added by order of the court on motion of any party
or of its own initiative at any stage of the action
and on such terms as are just. Any claim against
a party may be severed and proceeded with

Separately.

Rules Committee Note
The last sentence of the former rule, “To add
plaintiffs, see RCFC 20(a)(1)-(2),” was diminated
to more closely conform the rule to FRCP 21.

Rule 22. Interpleader. [Not used)].

Rules Committee Note

The interpleader practice permitted under
FRCP 22 is, for the most part, incompatible with
thejurisdiction exercisable by thiscourt. However,
in those cases where the United States is in the
position of a stakeholder facing the risks of double
liability, RCFC 14 provides the means for
summoning athird party.

Rule 23. Class Actions

(a) PrerequisitestoaClassAction. Oneor
more members of a class may sue as
representative parties on behalf of al only if (1)
the class is so numerous that joinder of all
membersisimpracticable, (2) there are questions
of law or fact common to the class, (3) the claims
of the representative parties are typica of the
claims of the class, and (4) the representative
parties will fairly and adequately protect the
interests of the class.

(b) ClassActionsMaintainable. Anaction
may be maintained as a class action if the
prerequisites of subdivision (a) are satisfied, and
in addition:

(1) the United States has acted or
refused to act on grounds generaly
applicable to the class, and

(2) the court finds that the questions of
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law or fact common to the members of the
class predominate over any questions
affecting only individual members, and that
a class action is superior to other available
methods for the fair and efficient
adjudication of the controversy. Matters
pertinent to the findings include: (A) the
interest of members of the class in
individually controlling the prosecution of
separate actions; (B) the extent and nature of
any litigation concerning the controversy
already commenced by members of the
class; and (C) the difficulties likely to be
encountered in the management of a class
action.

(c) Determination by Order Whether
Class Action to be Maintained; Notice;
Judgment; Actions Conducted Partially as
Class Actions.

(1) As soon as practicable after the
commencement of an action brought as a
class action, the court shal determine by
order whether it isto be so maintained. An
order under this subdivison may be
conditional, and may be atered or amended
before the decision on the merits.

(2) In any class action maintained, the
court shall direct to the potential members of
the classthe best notice practicable under the
circumstances, including notice to 4l
individuals who can be identified through
reasonable effort. The notice shall advise
that (A) the court will include the individual
in the class action if the individual so
requests by a specified date; and (B) the
judgment(s), whether favorable or not, will
bind the member(s) of the class.

(3 The judgment in an action
maintained as a class action under
subdivisions (b)(1) or (b)(2), whether or not
favorable to the class, shdl include and
specify or describe those to whom the notice
provided in subdivision (c)(2) was directed,
and who have requested incluson, and
whom the court finds to be members of the
class.
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(4) When appropriate, (A) an action
may be brought or maintained as a class
action with respect to particular issues, or
(B) aclass may be divided into subclasses
and each subclass treated as a class, and the
provisionsof thisrule shall then be construed
and applied accordingly.

(d) Ordersin Conduct of Actions. Inthe
conduct of actions to which this rule applies, the
court may make appropriate orders. (1)
determining the course of proceedings or
prescribing measures to prevent undue repetition
or complication in the presentation of evidence or
argument; (2) requiring, for the protection of the
members of the class or otherwise for the fair
conduct of the action, that notice be givenin such
manner as the court may direct to some or al of
the members of any step in the action, or of the
proposed extent of the judgment, or of the
opportunity of members to signify whether they
consider the representation fair and adequate, to
intervene and present claims or defenses, or
otherwise to come into the action; (3) imposing
conditions on the representative parties or on
intervenors; (4) requiring that the pleadings be
amended to eliminate therefrom allegations as to
representation of absent persons, and that the
action proceed accordingly; (5) dealing with
similar procedural matters. The orders may be
combined withan order under RCFC 16, and may
be altered or amended as may be desirable from
time to time.

(e) Dismissal or Compromise. A class
action shall not be dismissed or compromised
without the approval of the court, and notice of
the proposed dismissal or compromise shall be
given to all members of the class in such manner
asthe court directs.

(f) Appeals. [Not used.]

Rules Committee Note
RCFC 23 wascompletely rewritten. Although
the court’'s rule is modded largely on the
comparable federal rule, there are significant
differences between thetwo rules. In the main, the
court’s rule adopts the criteria for certifying and
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maintaining a class action as set forth in Quinault
Allottee Ass'n v. United Sates, 197 Ct. Cl. 134,
453 F.2d 1272 (1972).

Because the relief available in this court is
generaly confined to individual money clams
against the United States, the situations justifying
the use of a class action are correspondingly
narrower than those addressed in FRCP 23. Thus,
the court’ s rule does not accommodate, inter alia,
the factual situations redressable through
declaratory andinjunctiverdief contemplated under
FRCP (b)(2), (2).

Additionaly, unlikethefedera rule, thecourt’s
rule contemplates only opt-in class certifications,
not opt-out classes. The latter were viewed as
inappropriate here because of the need for
specificity in money judgments against the United
States, and the fact that the court’s injunctive
powers—the typical focus of an opt-out class—are
more limited than those of a district court.

Finaly, the court’s rule does not contain a
provison comparable to FRCP 23(f). That
subdivision, which providesthat a“ court of appeals
may inits discretion permit an appeal from an order
. .. granting or denying class certification” hasits
originin 28 U.S.C. § 1292(e), which authorizes the
Supreme Court to promulgaterules that provide for
an appea of an interlocutory decision other than
those set out in Section 1292. Because no
comparable statutory authority exists for this
court’s promulgation of asimilar rule, subdivision
(f) was omitted. It should be noted, however, that
the Court of Federal Claims may certify questions
to the Court of Appeals for the Federal Circuit
pursuant to 28 U.S.C. 88 1292(b) and 1295.

Rule23.1. Derivative Actionsby Shareholders

In aderivative action brought by one or more
shareholders or members to enforce aright of a
corporation or of an unincorporated association,
the corporation or association having failed to
enforcearight which may properly be asserted by
it, the complaint shall be verified and shall allege
(2) that the plaintiff was ashareholder or member
at thetime of the transaction of which the plaintiff
complains or that the plaintiff's share or
membership thereafter devolved on the plaintiff
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by operation of law, and (2) that the action is not
acollusive oneto confer jurisdiction on this court
which it would not otherwise have. The
complaint shall also allege with particularity the
efforts, if any, made by the plaintiff to obtain the
action the plaintiff desires from the directors or
comparable authority and, if necessary, from the
shareholders or members, and the reasons for the
plaintiff’s failure to obtain the action or for not
making the effort. The derivative action may not
be maintained if it appears that the plaintiff does
not fairly and adequately represent the interests of
the shareholders or members similarly situated in
enforcing the right of the corporation or
association. The action shall not be dismissed or
compromised without the approval of the court,
and notice of the proposed dismissal or
compromise shall be given to shareholders or
members in such manner as the court directs.

Rules Committee Note

Thisisanew rule. Thisversionof RCFC 23.1
is in conformity with the corresponding federal
rule. The Federa Circuit has ruled that, under
certain circumstances, this court hasjurisdiction to
hear shareholder derivative suits. First Hartford
Corp. Pension Plan & Trust v. United Sates, 194
F.3d 1279 (Fed. Cir. 1999). Cf. Branch v. United
Sates, 69 F.3d 1571 (Fed. Cir. 1995); and
California Housing Sec., Inc. v. United Sates, 959
F.2d 955 (Fed. Cir. 1992).

Rule23.2. ActionsRelatingtoUnincor por ated
Associations [Not used.]

Rules Committee Note
Thisruleis procedurally unnecessary in light
of the opt-in class-action procedures of RCFC 23.

Rule 24. Intervention

(a) Intervention of Right. Upon timely
application anyone shall be permitted to intervene
in an action: (1) when a statute of the United
States confersan unconditional right to intervene;
or (2) when the applicant clams an interest
relating to the property or transaction whichisthe
subject of the action and the applicant is so
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Situated that the disposition of the action may asa
practical matter impair or impede the applicant's
ability to protect that interest, unless the
applicant's interest is adequately represented by
existing parties.

(b) Permissive Intervention. Upon timely
application anyone may be permitted to intervene
in an action: (1) when a statute of the United
States confers a conditional right to intervene; or
(2) when an applicant's claim or defense and the
main action have a question of law or fact in
common. In exercising its discretion the court
shdl consider whether theinterventionwill unduly
delay or prejudice the adjudication of the rights of
the origina parties.

(c) Procedure. A person desiring to
intervene shall serve a motion to intervene upon
the parties as provided in RCFC 5. The motion
shdl state the grounds therefor and shal be
accompanied by a pleading setting forththe claim
or defense for which intervention is sought. The
same procedure shall be followed when a statute
of the United States gives aright to intervene.

Rules Committee Note
Minor changes weremadeto subdivision (c) of
this rulein order to more closely conformto FRCP
24.

Rule 25. Substitution of Parties
(a) Death.

(1) If a party dies and the claim is not
thereby extinguished, the court may order
substitution of the proper parties. Themotion
for substitution may be made by any party or
by the successors or representatives of the
deceased party, and shal be served as
provided in RCFC 5. Unless the motion for
substitution is made not later than 90 days
after the death is suggested upon the record
by service of a statement of the fact of the
death as provided herein for the service of
the motion, the action shall be dismissed as
to the deceased party.

(2) In the event of the death of one or
more of the plaintiffs in an action in which
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the right sought to be enforced survives only

to the surviving plaintiffs, the action does not

abate. The death shall be suggested upon the
record and the action shall proceed in favor
of or against the surviving parties.

(b) Incompetency. If a party becomes
incompetent, the court upon motion served as
provided in subdivision (@) of this rule may allow
the action to be continued by or against the party's
representative.

(c) Transfer of Interest. In case of any
transfer of interest, the action may be continued
by or against the original party, unless the court
upon motion directs the person to whom the
interest is transferred to be substituted in the
action or joinedwiththeoriginal party. Serviceof
the motion shal be made as provided in
subdivision () of thisrule.

(d) Public Officers; Death or Separation
from Office. [Not used.]

Rules Committee Note
RCFC 25 omits the text of subdivision (d) of
FRCP 25 which addresses the substitution of a
successor in an action naming apublic officer who
dies or is separated from service whilethe action is

pending.

V. DEPOSITIONS AND DISCOVERY

Rule 26. General Provisons Governing
Discovery; Duty of Disclosure

(a) Required Disclosures, Methods to
Discover Additional Matter.

(1) Initial Disclosures. Except in
categories of proceedings specifiedin RCFC
26(a)(1)(E), or to the extent otherwise
stipulated or directed by order, aparty must,
without awaiting a discovery request,
provide to other parties:

(A) the name and, if known, the
address and telephone number of each
individual likely to have discoverable
information that the disclosing party
may use to support its clams or
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defenses, unless solely for
impeachment, identifying the subjectsof
the information;

(B) acopy of, or adescription by
category and location of, all documents,
data compilations, and tangible things
that are in the possession, custody, or
control of the party and that the
disclosing party may use to support its
claims or defenses, unless solely for
impeachment; and

(C) acomputation of any category
of damages claimed by the disclosing
party, making available for inspection
and copying as under RCFC 34 the
documentsor other evidentiary materid,
not privileged or protected from
disclosure, on which such computation
is based, including materials bearing on
the nature and extent of injuries
suffered.

(D) [Not used.]

(E) The following categories of
proceedings are exempt from initial
disclosure under RCFC 26(a)(1):

(i) an action for review on an
adminigtrative record, including
procurement protest and military
pay cases,

(if) [Not used.];

(i) an action brought without
counsel by a person in custody of
the United States, astate, or astate
subdivision;

(iv, v, vi and vii) [Not used.];

(viii) an action to enforce an
arbitration award; and

(ix) an action under the
National Vaccine Injury
Compensation Act.

These disclosures must be made within 14 days
after the filing of the Joint Preliminary Status
Report (see Appendix A 1 4) unless a different
timeis set by stipulation or court order, or unless
a party objects during the Early Meeting of
Counsel (see Appendix A T 3) that initia
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disclosures are not appropriate in the
circumstances of the action and states the
objection in the Joint Preliminary Status Report.
In ruling on the objection, the court must
determine what disclosures — if any — are to be
made, and set the time for disclosure. Any party
first served or otherwise joined after the Joint
Preliminary Status Report must make these
disclosures within 30 days after being served or
joined unless adifferent timeis set by stipulation
or court order. A party must make its initial
disclosures based on the information then
reasonably availabletoit and is not excused from
making its disclosures because it has not fully
completed its investigation of the case or because
it chalenges the sufficiency of another party's
disclosuresor because another party has not made
its disclosures.

(2) Disclosur e of Expert Testimony.

(A) In addition to the disclosures
required by paragraph (1), aparty shall
disclose to other parties the identity of
any person who may be used at trial to
present evidence under Rules 702, 703,
or 705 of the Federa Rules of
Evidence.

(B) Except as otherwise stipul ated
or directed by the court, this disclosure
shdll, with respect to a witness who is
retained or specialy employed to
provide expert testimony in the case or
whose duties as an employee of the
party regularly involve giving expert
testimony, be accompanied by awritten
report prepared and signed by the
witness. The report shall contain a
complete statement of al opinionsto be
expressed and the basis and reasons
therefor; the data or other information
considered by thewitnessinforming the
opinions; any exhibits to be used as a
summary of or support for the opinions,
the qualifications of the witness,
including a list of dl publications
authored by the witness within the
preceding ten years; the compensation

to be paid for the study and testimony;

and alisting of any other casesinwhich

the witness has testified as an expert at
triadl or by deposition within the
preceding four years.

(C) These disclosures shall be
made at the times and in the sequence
directed by the court. In the absence of
other directions from the court or
stipulation by the parties, see Appendix
A 115, 8, the disclosures shall be made
at least 70 days before the scheduled
close of discovery or, if the evidence is
intended solely to contradict or rebut
evidence on the same subject matter
identified by another party under
paragraph (2)(B), within 30 days after
the disclosure made by the other party.
The parties shall supplement these
disclosures when required under
subdivision (e)(1).

(3) Pretrial Disclosures. [Not used.
See Appendix A 1113, 15, 16.]

(4) Form of Disclosures. Unless the
court orders otherwise, all disclosures under
RCFC 26(a)(1) through (3) must be madein
writing, signed, and served.

(5) Methods to Discover Additional
Matter. Parties may obtain discovery by
one or more of the following methods:
depositions upon oral examination or written
questions; writteninterrogatories, production
of documentsor thingsor permissionto enter
upon land or other property under RCFC 34
or 45(a)(1)(C), for inspection and other
purposes; physical and mental examinations,
and requests for admission.

(b) Discovery Scope and Limits. Unless
otherwise limited by order of the court in
accordance with these rules, the scope of
discovery isasfollows:

(1) In General. Parties may obtain
discovery regarding any matter, not
privileged, that is relevant to the claim or
defenseof any party, including the existence,
description, nature, custody, condition, and
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location of any books, documents, or other
tangible things and the identity and location
of persons having knowledge of any
discoverable matter. For good cause, the
court may order discovery of any matter
relevant to the subject matter involved in the
action. Relevant information need not be
admissible at the trid if the discovery
appears reasonably calculated to lead to the
discovery of admissible evidence. All
discovery is subject to the limitations
imposed by RCFC 26(b)(2)(i), (ii), and (iii).

(2) Limitations. By order, the court
may alter the limits in these rules on the
number of depositions and interrogatories or
the length of depositions under RCFC 30.
By order, the court may aso limit the
number of requests under RCFC 36. The
frequency or extent of use of the discovery
methods otherwise permitted under these
rules shdl be limited by the court if it
determines that: (i) the discovery sought is
unreasonably cumulative or duplicative, or is
obtainable from some other source that is
more convenient, less burdensome, or less
expensive; (ii) the party seeking discovery
has had ample opportunity by discovery in
the action to obtain the information sought;
or (iii) the burden or expense of the proposed
discovery outweighsits likely benefit, taking
into account the needs of the case, the
amount incontroversy, the parties resources,
the importance of the issues at stake in the
litigation, and theimportance of the proposed
discovery in resolving theissues. The court
may act upon its own initiative after
reasonable notice or pursuant to a motion
under RCFC 26(c).

(3) Trial Preparation: Materials.
Subject to the provisions of subdivision
(b)(4), a party may obtain discovery of
documents and tangible things otherwise
discoverable under subdivision (b)(1) of this
rule and prepared in anticipation of litigation
or for trial by or for another party or by or for
that other party's representative (including
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the other party's attorney, consultant, surety,
indemnitor, insurer, or agent) only upon a
showing that the party seeking discovery has
substantial need of the materials in the
preparation of the party's case and that the
party is unable without undue hardship to
obtain the substantial equivalent of the
materials by other means. In ordering
discovery of such materids when the
required showing has been made, the court
shall protect against disclosure of the mental
impressions, conclusions, opinions, or lega
theoriesof anattorney or other representative
of aparty concerning the litigation.
A party may obtain without the required showing
a statement concerning the action or its subject
matter previousy made by that party. Upon
request, a person not a party may obtain without
the required showing a statement concerning the
action or its subject matter previousy made by
that person. If the request is refused, the person
may move for a court order. The provisions of
RCFC 37(a)(4) apply to the award of expenses
incurred in relation to the motion. For purposes
of this paragraph, a statement previoudy madeis
(A) a written statement signed or otherwise
adopted or approved by the person making it, or
(B) astenographic, mechanical, electrical, or other
recording, or a transcription thereof, which is a
substantially verbatim recital of an oral statement
by the person making it and contemporaneously
recorded.
(4) Trial Preparation: Experts.

(A) A party may deposeany person
who has been identified as an expert
whose opinions may be presented at
trial. If a report from the expert is
required under subdivision (a)(2)(B),
the deposition shall not be conducted
until after the report is provided.

(B) A paty may, through
interrogatories or by deposition,
discover facts known or opinions held
by an expert who has been retained or
specialy employed by another party in
anticipation of litigation or preparation
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for trial and who is not expected to be
caled as a witness at trid only as
provided in RCFC 35(b) or upon a
showing of exceptiona circumstances
under which it is impracticable for the
party seeking discovery to obtain facts
or opinionson the same subject by other
means.

(C) Unless manifest injustice
would result, (i) the court shall require
that the party seeking discovery pay the
expert areasonable feefor time spent in
responding to the discovery under this
subdivision; and (ii) with respect to
discovery obtained under subdivision
(b)(4)(B) of this rule the court shall
require the party seeking discovery to
pay the other party afair portion of the
fees and expenses reasonably incurred
by the latter party in obtaining facts and
opinions from the expert.

(5) Claims of Privilege or Protection

of Trial Preparation Materials. When a
party withholds information otherwise
discoverable under these rules by claiming
that it is privileged or subject to protection as
trial preparation material, the party shall
make the claim expressly and shall describe
the nature of the documents,
communications, or things not produced or
disclosed inamanner that, without revealing
informationitself privileged or protected, will
enableother partiesto assesstheapplicability
of the privilege or protection.

(c) Protective Orders. Upon motion by a
party or by the person from whom discovery is
sought, accompanied by a certification that the
movant has in good faith conferred or attempted
to confer with other affected partiesin an effort to
resolve the dispute without court action, and for
good cause shown, the court may make any order
which justice requires to protect aparty or person
from annoyance, embarrassment, oppression, or
undue burden or expense, including one or more
of the following:

(2) that the disclosure or discovery not
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be had;

(2) that the disclosure or discovery may
be had only on specified terms and
conditions, including a designation of the
time or place;

(3) that the discovery may be had only
by a method of discovery other than that
selected by the party seeking discovery;

(4) that certain matters not be inquired
into, or that the scope of the disclosure or
discovery be limited to certain matters;

(5) that discovery be conducted with no
one present except persons designated by the
court;

(6) that adeposition, after being sealed,
be opened only by order of the court;

(7) that a trade secret or other
confidential research, development, or
commercia information not be revealed or
be revealed only in adesignated way; and

(8) that the parties simultaneoudly file
specified documents or information enclosed
in sealed envel opes to be opened as directed
by the court.

If the motion for a protective order is denied in
wholeor inpart, the court may, on such termsand
conditionsasarejust, order that any party or other
person provide or permit discovery. The
provisons of RCFC 37(a)(4) apply to award of
expenses incurred in relation to the motion.

(d) Timing and Sequence of Discovery.
Except in categories of proceedings exempted
from initia disclosure under RCFC 26(a)(1)(E),
or when authorized under these rules or by order
or agreement of the parties, a party may not seek
discovery from any source beforethe parties have
conferred asrequired by Appendix A 3. Unless
the court upon motion, for the convenience of
parties and witnesses and in the interests of
justice, orders otherwise, methods of discovery
may be used in any sequence, and the fact that a
party is conducting discovery, whether by
deposition or otherwise, does not operateto delay
any other party's discovery.

(e) Supplementation of Disclosures and
Responses. A party who has made a disclosure
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under subdivision (a) or responded to a request
for discovery with a disclosure or response is
under a duty to supplement or correct the
disclosure or response to include information
thereafter acquired if ordered by the court or in
the following circumstances:

(1) A paty is under a duty to
supplement at appropriate intervals its
disclosures under subdivision (a) if the party
learns that in some material respect the
information disclosed is incomplete or
incorrect and if the additional or corrective
information has not otherwise been made
known to the other parties during the
discovery processor inwriting. With respect
to testimony of an expert from whom a
report is required under subdivision
&@(2)(B) the duty extends both to
information contained in the report and to
information provided through adeposition of
the expert.

(2) A party isunder aduty seasonably to
amend a prior response to an interrogatory,
request for production, or request for
admisson if the party learns that the
response is in some material respect
incomplete or incorrect and if the additional
or corrective information has not otherwise
been made known to the other parties during
the discovery process or in writing.

(f) Conference of Parties, Planning for
Discovery. [Not used. See Appendix A § 3.]

(g) Signing of Disclosures, Discovery
Requests, Responses, and Objections.

(1) Every disclosure made pursuant to
subdivision (a)(1) or Appendix A
19 13, 15, and 16 shall be signed by the
attorney of record in the attorney'sindividual
name, whose address shall be stated. An
unrepresented party shall signthe disclosure
and state the party's address. The signature
of the attorney or party constitutes a
certification that to the best of the signer's
knowledge, information, and belief, formed
after a reasonable inquiry, the disclosure is
complete and correct as of the time it is
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made.

(2) Every discovery request, response,
or objection made by a party represented by
an attorney shall be signed by the attorney of
record in the attorney's individua name,
whose address shal be stated.  An
unrepresented party shall sign the request,
response, or objection and state the party's
address. The signature of the attorney or
party congtitutes a certification that to the
best of the signer's knowledge, information,
and belief, formed after areasonableinquiry,
the request, response, or objection is:

(A) consistent with these rules and
warranted by existing law or a good
faith argument for the extension,
modification, or reversal of existinglaw;

(B) not interposed for any improper
purpose, such as to harass or to cause
unnecessary delay or needless increase
in the cost of litigation; and

(C) not unreasonable or unduly
burdensome or expensive, given the
needs of the case, the discovery aready
had in the case, the amount in
controversy, and the importance of the
issues at stake in the litigation.

If a request, response, or objection is not
signed, it shall be stricken unlessit is signed
promptly after the omission is called to the
attention of the party making the request,
response, or objection, and a party shall not
be obligated to take any action with respect
to it until it issigned.

(3) If without substantial justification a
certification is made in violation of the rule,
the court, upon motion or upon its own
initiative, shall impose upon the person who
made the certification, the party on whose
behalf the disclosure, request, response, or
objection is made, or both, an appropriate
sanction, which may include an order to pay
the amount of the reasonable expenses
incurred because of theviolation, including a
reasonable attorney's fee.
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Rules Committee Note
RCFC 26 has been revised to parald the
structure and content of its counterpart in the
Federal Rules of Civil Procedure. The limited
number of changes to the current federal rule, as
amended in 2000, reflect those deemed necessary to
accommodate the nature and jurisdiction of this
court. Except for these changes, the rule shown
conforms fully to the text of FRCP 26. Becausethe
Appendix A Early Meeting of Counsel substantially
accomplishes the same purpose as the FRCP 26(f)
conference of counsel, the timing of initia
disclosures was keyed to theformer. Consequently,
in lieu of the language of FRCP 26(f), cross

reference is made to Appendix A 1 3.

Rule27. DepositionsBeforeAction or Pending
Appeal
(a) Before Action.

(2) Petition. A person who desires to
perpetuate testimony regarding any matter
that may be cognizable in the court may file
a verified petition. The petition shall be
entitled inthe name of the petitioner and shall
show: 1, that the petitioner expectsto be a
party to an action cognizable in the court but
is presently unable to bring it or cause it to
be brought, 2, the subject matter of the
expected action and the petitioner's interest
therein, 3, the facts which the petitioner
desires to establish by the proposed
testimony and the reasons for desiring to
perpetuate it, 4, [Not used.], and 5, the
names and addresses of the persons to be
examined and the substance of the testimony
which the petitioner expects to dicit from
each, and shall ask for an order authorizing
the petitioner to take the depositions of the
persons to be examined named in the
petition, for the purpose of perpetuating their
testimony.

(2) Notice and Service. The petition
shall be served upon the United States in the
same manner as a complaint. See RCFC 4.
The petitioner may thereafter, by motion
served upon counsel for the United States
(see RCFC 5), request a hearing or the court
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may, sua sponte, by order, set a hearing on

the petition.

(3) Order and Examination. If the
court is satisfied that the perpetuation of the
testimony may prevent a failure or delay of
justice, it shall make an order designating or
describing the persons whose depositions
may be taken and specifying the subject
matter of the examination and whether the
depositions shal be taken upon oral
examination or written interrogatories. The
depositions may then be takenin accordance
with these rules; and the court may make
orders of the character provided for by
RCFC 34 and 35.

(4) Use of Deposition. If adeposition
to perpetuate testimony is taken under these
rules, it may be used in any action involving
the same subject matter subsequently
brought in this court, in accordance with the
provisions of RCFC 32(a).

(b) Pending Appeal. If an appeal has been
taken from ajudgment of the court or before the
taking of an appeal if the time therefor has not
expired, the court may alow the taking of the
depositions of witnesses to perpetuate their
testimony for use in the event of further
proceedings in this court. In such case the party
who desires to perpetuate the testimony may
make a motion for leave to take the depositions,
upon the same notice and service thereof asif the
actionwas pending inthis court. Themotion shall
show (1) the names and addresses of persons to
be examined and the substance of the testimony
whichthe party expectsto dlicit from each; (2) the
reasons for perpetuating their testimony. If the
court finds that the perpetuation of the testimony
is proper to avoid afailure or delay of justice, it
may make an order allowing the depositionsto be
taken and may make orders of the character
provided for by RCFC 34 and 35, and thereupon
the depositions may betaken and used inthe same
manner and under the same conditions as are
prescribed in these rules for depositions taken in
actions pending in this court.

(c) Perpetuation by Action. [Not used.]
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Rules Committee Note
RCFC 27 closdly pardlels FRCP 27, the only
differences being those necessary for compatibility
with the jurisdiction and other rules of the court.

Rule 28. Persons Before Whom Depositions
may be Taken

(a) Within the United States. Within the
United States or within a territory or insular
possessi on subject tothejurisdiction of the United
States, depositions shall betaken before an officer
authorized to administer oaths by the laws of the
United States or of the place where the
examination is held, or before a person appointed
by the court. A person so appointed has power to
administer oaths and take testimony. The term
officer asused in RCFC 30, 31 and 32 includesa
person appointed by the court or designated by
the parties under RCFC 29.

(b) InForeign Countries. Depositionsmay
be taken in aforeign country (1) pursuant to any
applicabletreaty or convention, or (2) pursuant to
a letter of request (whether or not captioned a
letter rogatory), or (3) on notice before a person
authorized to administer oaths in the place where
the examination is held, either by the law thereof
or by the law of the United States, or (4) beforea
person commissioned by the court, and a person
so commissioned shall have the power by virtue
of the commission to administer any necessary
oath and take testimony. A commission or aletter
of request shall be issued on application and
notice and on terms that are just and appropriate.
It is not requisite to the issuance of acommission
or a letter of request that the taking of the
deposition inany other manner isimpracticable or
inconvenient; and both a commission and a letter
of request may be issued in proper cases. A
notice or commission may designate the person
before whom the deposition is to be taken either
by name or descriptive title. A letter of request
may be addressed "To the Appropriate Authority
in [here name the country]." When a letter of
reguest or any other device is used pursuant to
any applicable treaty or convention, it shall be
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captioned in the form prescribed by that treaty or
convention. Evidence obtained in response to a
letter of request need not be excluded merely
becauseitisnot averbatim transcript, becausethe
testimony was not taken under oath, or because of
any similar departure from the requirements for
depositions taken within the United States under
theserules.

(c) Disqualification for Interest. No
deposition shall betaken beforeapersonwhoisa
relative or employee or attorney or counsel of any
of the parties, or isarelative or employee of such
attorney or counsdl, or is financialy interested in
the action.

Rules Committee Note

RCFC 28 pardlesinformand content FRCP
28. The single difference between the two rules
occursinsubdivision (a): the court’ sruleeiminates
the reference to other courts by omitting the
phrasing “in which the action is pending.”
Rule 29. Stipulations Regarding Discovery
Procedure

Unless otherwise directed by the court, the
parties may by written stipulation (1) provide that
depositions may be taken before any person, at
any time or place, upon any notice, and in any
manner and when so taken may be used like other
depositions, and (2) modify other procedures
governing or limitations placed upon discovery,
except that dipulations extending the time
provided in RCFC 33, 34, and 36 for responsesto
discovery may, if they would interfere with any
time set for completion of discovery, for hearing
of a motion, or for trial, be made only with the
approval of the court.

Rules Committee Note
RCFC 29 conforms to FRCP 29.

Rule 30. Depositions Upon Oral Examination

(a) When Depositions May Be Taken;
When L eave Required.

(1) A party may take the testimony of

any person, including a party, by deposition

upon oral examination without leave of court
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except as provided in paragraph (2). The
attendance of witnesses may be compelled
by subpoena as provided in RCFC 45.

(2) A party must obtain leave of court,
which shal be granted to the extent
cons stent withtheprinciplesstatedin RCFC
26(b)(2), if the person to be examined is
confined in prison or if, without the written
stipulation of the parties,

(A) a proposed deposition would
resultinmorethan ten depositionsbeing
taken under thisrule or RCFC 31 by the
plaintiffs, or by the defendants, or by
third-party defendants;

(B) the person to be examined
already has been deposed inthe case; or

(C) a party seeks to take a
deposition before the time specified in
RCFC 26(d) unless the notice contains
a certification, with supporting facts,
that the person to be examined is
expected to leave the United States and
be unavailable for examination in this
country unlessdeposed beforethat time.

(b) Notice of Examination: General
Requirements; Method of Recording;
Production of Documents and Things,
Deposition of Organization; Deposition by
Telephone.

(1) A paty desring to teke the
deposition of any person upon ord
examination shall give reasonable notice in
writing to every other party to the action.
The notice shall state the time and place for
taking the deposition and the name and
address of each person to be examined, if
known, and, if the name is not known, a
general description sufficient to identify the
person or the particular class or group to
which the person belongs. If a subpoena
duces tecum is to be served on the person to
beexamined, the designation of thematerials
to be produced as set forth in the subpoena
shdl be attached to, or included in, the
notice.

(2) The party taking the deposition shall

state in the notice the method by which the
testimony shall be recorded. Unless the
court ordersotherwise, it may berecorded by
sound, sound-and-visual, or stenographic
means, and the party taking the deposition
shdl bear the cost of the recording. Any
party may arrange for a transcription to be
made from the recording of a deposition
taken by non-stenographic means.

(3) With prior notice to the deponent
and other parties, any party may designate
another method to record the deponent's
testimony inaddition to the method specified
by the person taking the deposition. The
additional record or transcript shall be made
at that party's expense unless the court
otherwise orders.

(4) Unless otherwise agreed by the
parties, a deposition shall be conducted
before an officer appointed or designated
under RCFC 28 and shdl begin with a
statement on the record by the officer that
includes (A) the officer's name and business
address; (B) the date, time, and place of the
deposition; (C) the name of the deponent;
(D) the administration of the oath or
affirmation to the deponent; and (E) an
identification of al persons present. If the
deposition is recorded other than
stenographically, the officer shal repeat
items (A) through (C) at the beginning of
each unit of recorded tape or other recording
medium. The appearance or demeanor of
deponents or attorneys shall not be distorted
through camera or sound-recording
techniques. At the end of the deposition, the
officer shall state on the record that the
deposition is complete and shall set forthany
stipulations made by counsel concerning the
custody of the transcript or recording and the
exhibits, or concerning other pertinent
matters.

(5) The notice to a party deponent may
be accompanied by a request made in
compliancewithRCFC 34 for the production
of documents and tangible things at the
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taking of the deposition. The procedure of
RCFC 34 shall apply to the request.

(6) A party may inthe party's noticeand
in asubpoena name as the deponent a public
or private corporation or a partnership or
association or governmental agency and
describe with reasonable particularity the
matters on which examination is requested.
Inthat event, the organi zation so named shall
designate one or more officers, directors, or
managing agents, or other persons who
consent to testify on its behalf, and may set
forth, for each person designated, the matters
onwhichthe person will testify. A subpoena
shdl advise a non-party organization of its
duty to make such a designation. The
persons so designated shal testify as to
matters known or reasonably available to the
organization. This subdivision (b)(6) does
not preclude taking adeposition by any other
procedure authorized in these rules.

(7) The parties may stipulate in writing
or the court may upon motion order that a
deposition be taken by telephone or other
remote eectronic means. For the purposes
of this rule and RCFC 28(a), a deposition
taken by such means is taken at the place
where the deponent is to answer questions.
(c) Examination and Cross-Examination;

Record of Examination; Oath; Objections.
Examination and cross-examination of
witnesses may proceed as permitted at the trial
under the provisons of the Federal Rules of
Evidence except Rules 103 and 615. The officer
before whom the deposition is to be taken shall
put the witness on oath or affirmation and shall
persondly, or by someone acting under the
officer's direction and in the officer's presence,
record the testimony of the witness. The
testimony shal be taken stenographically or
recorded by any other method authorized by
subdivision (b)(2) of this rule. All objections
made at the time of the examination to the
qudlifications of the officer taking the deposition,
to the manner of taking it, to the evidence
presented, to the conduct of any party, or to any
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other aspect of the proceedings shall be noted by
the officer upon the record of the deposition; but
the examination shall proceed, with the testimony
being taken subject to the objections. In lieu of
participating in the oral examination, parties may
serve written questions in a sealed envelope on
the party taking the deposition and the party
taking the deposition shall transmit them to the
officer, who shall propound them to the witness
and record the answers verbatim.

(d) Schedule and Duration; Motion to
Terminate or Limit Examination.

(1) Any objection during a deposition
must be stated concisely and in a non-
argumentative and non-suggestive manney.
A person may instruct a deponent not to
answer only when necessary to preserve a
privilege, to enforce alimitation directed by
the court, or to present amotion under RCFC
30(d)(4).

(2) Unless otherwise authorized by the
court or stipulated by the parties, a
deposition is limited to one day of seven
hours. The court must alow additional time
cons stent with RCFC 26(b)(2) if needed for
a fair examination of the deponent or if the
deponent or another person, or other

circumstance, impedes or deays the
examination.
(3 If the court finds that any

impediment, delay, or other conduct has
frustrated the fair examination of the
deponent, it may impose upon the persons
responsible an appropriate sanction,
including the reasonable costs and attorney's
fees incurred by any parties as a result
thereof.

(4) At any time during the deposition,
on motion of a party or of the deponent and
upon ashowing that the examinationisbeing
conducted in bad faith or in such manner as
unreasonably to annoy, embarrass, or
oppress the deponent or party, the court may
order the officer conducting the examination
to ceaseforthwithfrom taking the deposition,
or may limit the scope and manner of the
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taking of the depositionasprovidedinRCFC
26(c). If the order made terminates the
examination, it may be resumed thereafter
only upon the order of the court. Upon
demand of the objecting party or deponent,
the taking of the deposition must be
suspended for the time necessary to make a
motion for an order. The provisions of
RCFC 37(a)(4) apply to the award of
expenses incurred in relation to the motion.
(e) Review by Witness, Changes; Signing.
If requested by the deponent or aparty before
completion of the deposition, the deponent shall
have 30 days after being notified by the officer
that the transcript or recording is available in
whichto review thetranscript or recording and, if
there are changesin form or substance, to sign a
statement reciting such changes and the reasons
given by the deponent for making them. The
officer shall indicate in the certificate prescribed
by subdivision (f)(1) whether any review was
requested and, if so, shal append any changes
made by the deponent during the period allowed.
(f) Certification and Delivery by Officer;
Exhibits; Copies.

(1) The officer must certify that the
witness was duly sworn by the officer and
that the deposition is a true record of the
testimony given by the witness. This
certificate must beinwriting and accompany
the record of the depostion. Unless
otherwise ordered by the court, the officer
must securely seal the deposition in an
envelopeor packageindorsed withthetitle of
the action and marked "Deposition of [here
insert name of witness]" and must promptly
send it to the attorney who arranged for the
transcript or recording, who must store it
under conditions that will protect it against
loss, destruction, tampering, or deterioration.
Documents and things produced for
ingpection during the examination of the
witness must, upon the request of aparty, be
marked for identification and annexed to the
deposition and may be inspected and copied
by any party, except that if the person
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producing the materials desires to retain
them the person may (A) offer copies to be
marked for identification and annexed to the
deposition and to servethereafter asoriginals
if the person affords to dl parties fair
opportunity to verify the copies by
comparison with the originals, or (B) offer
the originals to be marked for identification,
after giving to each party an opportunity to
ingpect and copy them, in which event the
materials may then be used in the same
manner asif annexed to the deposition. Any
party may move for an order that the original
be annexed to and returned with the
deposition to the court, pending final
disposition of the case.

(2) Unless otherwise ordered by the
court or agreed by the parties, the officer
shal retain stenographic notes of any
deposition taken stenographically or a copy
of the recording of any deposition taken by
another method. Upon payment of
reasonabl e charges therefor, the officer shall
furnish a copy of the transcript or other
recording of the deposition to any party or to
the deponent.

(3) [Not used.]

(g) Failure to Attend or
Subpoena; Expenses.

(2) If the party giving the notice of the
taking of a deposition fails to attend and
proceed therewith and another party attends
in person or by atorney pursuant to the
notice, the court may order the party giving
the notice to pay to such other party the
reasonable expenses incurred by that party
and that party's attorney in attending,
including reasonable attorney's fees.

(2) If the party giving the notice of the
taking of a deposition of a witness fails to
serve a subpoena upon the witness and the
witness because of such failure does not
attend, and if another party attendsin person
or by attorney because that party expects the
deposition of that witness to be taken, the
court may order the party giving the noticeto

to Serve
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pay to such other party the reasonable
expenses incurred by that party and that
party's attorney in attending, including
reasonable attorney's fees.

Rules Committee Note
RCFC 30 pardlelsthestructureand content of
its counterpart in the Federal Rules of Civil
Procedure. The limited number of differences
reflect those necessary for compatibility with the
jurisdiction and other rules of the court.

Rule 31. Depositions Upon Written Questions
(a) Serving Questions; Notice.

(1) A party may take the testimony of
any person, including a party, by deposition
uponwritten questionswithout leave of court
except as provided in paragraph (2). The
attendance of witnesses may be compelled
by the use of subpoenaas provided in RCFC
45.

(2) A party must obtain leave of court,
which shdl be granted to the extent
consstent with the principles stated in
RCFC 26(b)(2), if the personto be examined
isconfined in prison or if, without the written
stipulation of the parties,

(A) a proposed deposition would
resultinmorethanten depositionsbeing
taken under thisrule or RCFC 30 by the
plaintiffs, or by the defendants, or by
third-party defendants;

(B) the person to be examined has
already been deposed in the case; or

(C) a paty seeks to take a
deposition before the time specified in
RCFC 26(d).

(3) A party desiring to take a deposition
upon written questions shdl servethemupon
every other party with anotice stating (1) the
name and address of the person who is to
answer them, if known, and if the name is
not known, ageneral description sufficient to
identify the person or the particular class or
group to which the person belongs, and (2)
the name or descriptive title and address of
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the officer before whom the deposition is to

be taken. A deposition upon written

questions may be taken of apublic or private
corporation or apartnership or association or
governmental agency in accordancewith the

provisions of RCFC 30(b)(6).

(4) Within 14 days after the notice and
written questions are served, a party may
serve cross questions upon all other parties.
Within 7 days after being served with cross
guestions, a party may serve redirect
guestions upon al other parties. Within 7
days after being served with redirect
guestions, a paty may serve recross
guestions upon all other parties. The court
may for cause shown enlarge or shorten the
time.

(b) Officer to Take Responses and
Prepare Record. A copy of the notice and
copies of al questions served shall be delivered
by the party taking the deposition to the officer
designated in the notice, who shall proceed
promptly, inthemanner provided by RCFC 30(c),
(e) and (f), to take the testimony of the witnessin
response to the questions and to prepare, certify,
and deliver the deposition to the party taking it,
attaching thereto the copy of the notice and the
guestions received by the officer.

(c) Noticeof Receipt. Whenthedeposition
isreceived, the party taking it shall promptly give
notice thereof to al other parties.

Rules Committee Note
RCFC 31 closdly parallels the text of FRCP
31. Subdivision (@) isidentical in wording to the
current federa civil rule. Subdivisions (b) and (c)
arenearly identical, the only differences being those
necessary to reflect the court's practice of not
requiring depositions to be filed.

Rule 32. Use of Depostions in Court
Proceedings
(a) Useof Depositions. At thetrial or upon
the hearing of a motion or an interlocutory
proceeding, any part or al of a deposition, so far
as admissible under the rules of evidence applied
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as though the witness were then present and
testifying, may be used against any party who was
present or represented at the taking of the
deposition or who had reasonable notice thereof,
in accordance with any of the following
provisions:

(1) Any deposition may be used by any
party for the purpose of contradicting or
impeaching the testimony of deponent as a
witness, or for any other purpose permitted
by the Federal Rules of Evidence.

(2) The deposition of a party or of
anyone who a the time of taking the
deposition was an officer, director, or
managing agent, or a person designated
under RCFC 30(b)(6) or 31(a) to testify on
behaf of a public or private corporation,
partnership or association or governmental
agency which is a party may be used by an
adverse party for any purpose.

(3) The depodstion of a witness,
whether or not a party, may be used by any
party for any purposeif the court finds:

(A) that the witnessis dead; or
(B) that the witness is out of the

United States, unlessit appears that the

absence of the witnesswas procured by

the party offering the deposition; or

(C) that the witness is unable to
attend or testify because of age, illness,
infirmity, or imprisonment; or

(D) that the party offering the
deposition has been unable to procure
the attendance of the witness by
subpoena; or

(E) upon application and notice,
that the witness is at a greater distance
than 100 miles from the place of trial or

hearing, unless the court aso finds (i)

that the absence of the witness was

procured by the party offering the
deposition or (ii) that it is not in the
interests of justice, with due regard to
the importance of presenting the
testimony of witnesses oraly in open
court, to allow the deposition to be

used; or
(F) upon application and notice,
that such exceptional circumstances
exist as to make it desirable, in the
interest of justiceand with dueregard to
the importance of presenting the
testimony of witnesses oraly in open
court, to alow the deposition to be
used.
A deposition taken without leave of court
pursuant to a notice under RCFC
30(a)(2)(C) shal not be used against a party
who demonstratesthat, when served with the
notice, it was unable through the exercise of
diligence to obtain counsdl to represent it at
the taking of the deposition; nor shall a
deposition be used against a party who,
having received lessthan 11 days notice of a
deposition, haspromptly uponreceiving such
notice filed a motion for a protective order
under RCFC 26(c)(2) requesting that the
deposition not be held or be held a a
different time or place and such motion is
pending at the time the deposition is held.
(4) If only part of adepositionisoffered
in evidence by aparty, an adverse party may
requirethe offeror tointroduce any other part
whichought infairnessto be considered with
the part introduced, and any party may
introduce any other parts.

Subsgtitution of parties pursuant to
RCFC 25 does not affect the right to use
depositions previoudy taken; and, when an
action has been brought in any court of the
United States or of any state and another
action involving the same subject matter is
afterward brought between the same parties
or their representatives or successors in
interest, dl depositions lawfully taken and
duly filed intheformer action may be usedin
the latter as if originally taken therefor. A
deposition previoudy taken may al so beused
as permitted by the Federal Rules of
Evidence.

(b) Objectionsto Admissibility. Subjectto

the provisions of RCFC 28(b) and subdivision
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(d)(3) of thisrule, objection may be made at the
trial or hearing to receiving in evidence any
deposition or part thereof for any reason which
would require the exclusion of the evidenceif the
witness were then present and testifying.

(c) Form of Presentation. Except as
otherwise directed by the court, a party offering
deposition testimony pursuant to this rule may
offer it in stenographic or nonstenographic form,
but, if in nonstenographic form, the party shall
also provide the court with a transcript of the
portions so offered.

(d) Effect of Errorsand Irregularitiesin
Depositions.

(1) As to Notice. All errors and
irregularities in the notice for teking a
deposition are waived unless written
objection is promptly served upon the party
giving the notice.

(2) Asto Disgualification of Officer.
Objection to taking a deposition because of
disgualification of the officer beforewhom it
is to be taken is waived unless made before
the taking of the deposition begins or as soon
thereafter as the disgualification becomes
known or could be discovered with
reasonable diligence.

(3) Asto Taking of Deposition.

(A) Objections to the competency
of a witness or to the competency,
relevancy, or materiality of testimony
are not waived by failure to make them
before or during the taking of the
deposition, unless the ground of the
objection is one which might have been
obviated or removed if presented at that
time.

(B) Errors and irregularities
occurring at the oral examination in the
manner of taking the deposition, in the
form of the questions or answers, inthe
oath or affirmation, or in the conduct of
parties, and errors of any kind which
might be obviated, removed, or cured if
promptly presented, are waived unless
seasonabl e objection thereto is made at
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the taking of the deposition.

(C) Ohbjections to the form of
written questions submitted under
RCFC 31 are waived unless served in
writing upon the party propounding
them within the time alowed for
serving the succeeding cross or other
questions and within 5 days after
service of thelast questions authorized.
(4) Asto Completion and Return of

Deposition. Errorsand irregularitiesin the
manner inwhich the testimony is transcribed
or the depostion is prepared, signed,
certified, sedled, indorsed, transmitted, or
otherwise dedlt with by the officer under
RCFC 30 and 31 arewaived unlessamotion
to suppress the deposition or some part
thereof is made with reasonable promptness
after such defect is, or with due diligence
might have been, ascertained.

Rules Committee Note

RCFC 32 is identical to FRCP 32, except for
(i) omission of the last sentence in subdivision (c),
applicable only in jury trids, (ii) deletion of the
word "filed" in subdivison (d)(4), because this
court does not require that depositions be routinely
filed, and (iii) revisons of subparagraphs (a)(3)(B)
and (E) to require application and noticefor the use
of depositions of a witnhess who is a a greater
distance than 100 miles from the place of hearing.

Rule 33. Interrogatoriesto Parties

(a) Availability. Without leave of court or
written stipulation, any party may serve upon any
other party written interrogatories, not exceeding
25innumber including al discrete subparts, to be
answered by the party served or, if the party
served is a public or private corporation or a
partnership or association or governmental
agency, by any officer or agent, who shal furnish
such information as is available to the party.
Leave to serve additional interrogatories shall be
granted to the extent consistent with the principles
of RCFC 26(b)(2). Without leave of court or
written stipulation, interrogatories may not be
served before the time specified in RCFC 26(d).
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(b) Answersand Objections.

(1) Eachinterrogatory shall beanswered
separately and fully in writing under oath,
unless it is objected to, in which event the
objecting party shall state the reasons for
objection and shall answer to the extent the
interrogatory is not objectionable.

(2) Theanswersaretobesigned by the
person making them, and the objections
signed by the attorney making them.

(3) The party upon whom the
interrogatories have been served shal serve
acopy of the answers, and objectionsif any,
within 30 days after the service of the
interrogatories. A shorter or longer timemay
be directed by the court or, in the absence of
such an order, agreed to in writing by the
parties subject to RCFC 29.

(4) All grounds for an objection to an
interrogatory shall be stated with specificity.
Any ground not stated in atimely objectionis
waived unless the party's failure to object is
excused by the court for good cause shown.

(5) The paty submitting the
interrogatories may move for an order under
RCFC 37(a) with respect to any objection to
or other failure to answer an interrogatory.
(c) Scope; Useat Trial. Interrogatoriesmay

relate to any matters which can be inquired into
under RCFC 26(b)(1), and the answers may be
used to the extent permitted by the rules of
evidence.

An interrogatory otherwise proper is not
necessarily objectionable merely because an
answer to theinterrogatory involves an opinion or
contention that relates to fact or the application of
law to fact, but the court may order that such an
interrogatory need not be answered until after
designated discovery has been completed or until
apretrial conference or other later time.

(d) Option to Produce Business Records.

Wherethe answer to aninterrogatory may be
derived or ascertained from the business records
of the party upon whom the interrogatory has
been served or from an examination, audit or
ingpection of such business records, including a
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compilation, abstract or summary thereof, and the
burden of deriving or ascertaining the answer is
substantialy the same for the party serving the
interrogatory as for the party served, it is a
sufficient answer to such interrogatory to specify
the records from which the answer may be
derived or ascertained and to afford to the party
serving the interrogatory reasonable opportunity
to examine, audit or inspect such records and to
make copies, compilations, abstracts or
summaries. A specification shall bein sufficient
detail to permit the interrogating party to locate
and to identify, asreadily as can the party served,
the records from which the answer may be
ascertained.

Rules Committee Note
RCFC 33 isidentical to FRCP 33.

Rule 34. Production of Documentsand Things
and Entry Upon Land for Inspection and
Other Purposes

(a) Scope. Any party may serveon any other
party a request (1) to produce and permit the
party making the request, or someone acting on
the requestor's behalf, to inspect and copy, any
designated documents (including writings,
drawings, graphs, charts, photographs,
phonorecords, and other data compilations from
which information can be obtained, trandated, if
necessary, by the respondent through detection
devicesintoreasonably usableform), or toinspect
and copy, test, or sample any tangible things
which congtitute or contain matters within the
scope of RCFC 26(b) and which are in the
possession, custody or control of the party upon
whom therequest is served; or (2) to permit entry
upon designated land or other property in the
possession or control of the party upon whom the
reguest isservedfor the purposeof inspection and
measuring, surveying, photographing, testing, or
sampling the property or any designated object or
operation thereon, within the scope of RCFC
26(b).

(b) Procedure. The request shall set forth,
either by individua item or by category, theitems
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to be inspected, and describe each with
reasonable particularity. Therequest shall specify
areasonable time, place, and manner of making
the inspection and performing the related acts.
Without leave of court or written stipulation, a
request may not be served before the time
specified in RCFC 26(d).

The party upon whom the request is served
shdll serveawritten responsewithin 30 days after
the service of the request. A shorter or longer
time may be directed by the court or, in the
absence of such an order, agreed to by the parties,
subject to RCFC 29. The response shall state,
with respect to each item or category, that
inspection and related activitieswill be permitted
as requested, unless the request is objected to, in
which event the reasons for objection shal be
stated. If objection is made to part of an item or
category, the part shall be specified and inspection
permitted of the remaining parts. The party
submitting the request may move for an order
under RCFC 37(a) with respect to any objection
to or other failureto respond to the request or any
part thereof, or any failure to permit inspection as
requested.

A paty who produces documents for
ingpection shall produce them asthey are kept in
the usual course of businessor shall organize and
label them to correspond with the categoriesinthe
request.

(c) Persons Not Parties. A person not a
party to the action may be compelled to produce
documents and things or to submit to an
ingpection as provided in RCFC 45.

Rules Committee Note
RCFC 34 isidentical to FRCP 34.

Rule35. Physical and M ental Examinations of
Per sons

(@) Order for Examination. When the
mental or physical condition (including the blood
group) of aparty or of aperson in the custody or
under the legal control of a party, is in
controversy, the court may order the party to
submit to a physical or mental examination by a
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suitably licensed or certified examiner or to
produce for examination the person in the party's
custody or legal control. The order may be made
only on motion for good cause shown and upon
notice to the person to be examined and to all
parties and shall specify the time, place, manner,
conditions, and scope of the examination and the
person or persons by whom it is to be made.
(b) Report of Examiner.

(1) If requested by the party against
whom an order is made under RCFC 35(a)
or the person examined, the party causing the
examination to be made shall deliver to the
requesting party a copy of the detailed
written report of the examiner setting out the
examiner's findings, including results of all
tests made, diagnoses and conclusions,
together with like reports of dl earlier
examinations of the same condition. After
delivery the party causing the examination
shdll be entitled upon request to receive from
the party against whom the order is made a
like report of any examination, previoudly or
thereafter made, of the same condition,
unless, inthe case of areport of examination
of aperson not a party, the party shows that
the party is unable to obtain it. The court on
motion may make an order against a party
requiring delivery of areport on such terms
asarejust, and if an examiner falsor refuses
to make a report the court may exclude the
examiner's testimony if offered at trial.

(2) By requesting and obtaining areport
of the examination so ordered or by taking
the deposition of the examiner, the party
examined waives any privilegethe party may
have in that action or any other involving the
same controversy, regarding thetestimony of
every other person who has examined or may
thereafter examinethe party in respect of the
same mental or physical condition.

(3) This subdivison applies to
examinations made by agreement of the
parties, unless the agreement expressy
provides otherwise. This subdivision does
not preclude discovery of a report of an
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examiner or the taking of a deposition of the
examiner in accordance with the provisions
of any other rule.

Rules Committee Note
RCFC 35isidentical to FRCP 35, except for
the omission of the words, “in which the action is
pending,” in subdivision a.

Rule 36. Requests for Admission

(a) Request for Admission. A party may
serve upon any other party a written request for
the admission, for purposes of the pending action
only, of the truth of any matters within the scope
of RCFC 26(b)(1) set forth in the request that
relate to statements or opinions of fact or of the
application of law to fact, including the
genuineness of any documents described in the
request. Copies of documents shall be served
with the request unless they have been or are
otherwise furnished or made available for
ingpection and copying. Without leave of court or
written stipulation, requests for admission may
not be served before the time specified in RCFC
26(d).

Each matter of which an admission is
requested shall be separately set forth. Thematter
is admitted unless, within 30 days after service of
the request, or within such shorter or longer time
asthe court may alow or asthe parties may agree
to in writing, subject to RCFC 29, the party to
whom the request is directed serves upon the
party requesting the admission a written answer
or objection addressed tothe matter, signed by the
party or by the party's attorney. If objection is
made, the reasons therefor shall be stated. The
answer shall specifically deny the matter or set
forthindetail the reasonswhy the answering party
cannot truthfully admit or deny the matter. A
denial shall fairly meet the substance of the
requested admission, and when good faith
requires that a party qualify an answer or deny
only a part of the matter of which an admissionis
requested, the party shall specify so much of it as
is true and qualify or deny the remainder. An
answering party may not give lack of information
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or knowledge as a reason for failure to admit or
deny unless the party states that the party has
made reasonable inquiry and that the information
known or readily obtainable by the party is
insufficient to enable the party to admit or deny.
A party who considers that a matter of which an
admission has been requested presents agenuine
issue for trial may not, on that ground alone,
object to the request; the party may, subject tothe
provisions of RCFC 37(c), deny the matter or set
forth reasons why the party cannot admit or deny
it.

The party who has requested the admissions
may move to determine the sufficiency of the
answers or objections.  Unless the court
determines that an objection is justified, it shall
order that an answer be served. If the court
determines that an answer does not comply with
the requirements of this rule, it may order either
that the matter is admitted or that an amended
answer be served. The court may, inlieu of these
orders, determine that fina disposition of the
reguest be made at a pre-trial conference or at a
designated time prior to trial. The provisions of
RCFC 37(a)(4) apply to the award of expenses
incurred in relation to the motion.

(b) Effect of Admission. Any matter
admitted under this rule is conclusively
established unless the court on motion permits
withdrawal or amendment of the admission.
Subject to the provision of RCFC 16 governing
amendment of a pre-trial order, the court may
permit withdrawal or amendment when the
presentation of the merits of the action will be
subserved thereby and the party who obtained the
admissionfailsto satisfy the court that withdrawal
or amendment will prgudice that party in
maintaining the action or defense on the merits.
Any admission made by a party under thisruleis
for the purpose of the pending action only and is
not an admission by the party for any other
purpose nor may it be used against the party in
any other proceeding.

Rules Committee Note
RCFC 36 isidentical to FRCP 36.
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Rule 37. Failure to Make Disclosure or
Cooperatein Discovery; Sanctions
(8 Motion for Order Compelling
Disclosure or Discovery. A party, upon
reasonable notice to other parties and all persons
affected thereby, may apply for an order
compelling disclosure or discovery asfollows:
(1) Appropriate Court. [Not used.]
(2) Motion.

(A) If a paty fals to make a
disclosurerequired by RCFC 26(a), any
other party may move to compe
disclosureand for appropriate sanctions.
The motion must include a certification
that the movant has in good faith
conferred or attempted to confer with
the party not making thedisclosureinan
effort to secure the disclosure without
court action.

(B) If adeponent failsto answer a
guestion propounded or submitted
under RCFC 30 or 31, or acorporation
or other entity fals to make a
designation under RCFC 30(b)(6) or
31(a), or a party fals to answer an
interrogatory submitted under RCFC
33, or if aparty, inresponseto arequest
for inspection submitted under RCFC
34, fails to respond that inspection will
be permitted as requested or fails to
permit inspection as requested, the
discovering party may move for an
order compelling an answer, or a
designation, or an order compelling
ingpection in accordance with the
request. The motion must include a
certification that the movant hasingood
faith conferred or attempted to confer
with the person or party failing to make
the discovery in an effort to secure the
information or material without court
action. When taking a deposition on
ora examination, the proponent of the
question may complete or adjourn the
examination before applying for an
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order.

(3) Evasiveor IncompleteDisclosure,
Answer, or Response. For purposes of this
subdivison an evasve or incomplete
disclosure, answer, or response is to be
treated as a fallure to disclose, answer, or
respond.

(4) Expenses and Sanctions.

(A) If the motion is granted or if
the disclosure or requested discovery is
provided after the motion was filed, the
court shall, after affording an
opportunity to be heard, require the
party or deponent whose conduct
necessitated the motion or the party or
attorney advising such conduct or both
of them to pay to the moving party the
reasonable expensesincurred in making
the motion, including attorney's fees,
unless the court finds that the motion
was filed without the movant's first
making a good faith effort to obtain the
disclosure or discovery without court
action, or that the opposing party's
nondisclosure, response, or objection
was substantially justified, or that other
circumstances make an award of
expenses unjust.

(B) If the motion is denied, the
court may enter any protective order
authorized under RCFC 26(c) and shall,
after affording an opportunity to be
heard, require the moving party or the
attorney filing the motion or both of
them to pay to the party or deponent
who opposed the motion the reasonable
expenses incurred in opposing the
motion, including attorney'sfees, unless
the court finds that the making of the
motionwas substantially justified or that
other circumstances make an award of
expenses unjust.

(C) If themotionisgrantedin part
and denied in part, the court may enter
any protective order authorized under
RCFC 26(c) and may, after affording an
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opportunity to be heard, apportion the

reasonableexpensesincurredinrelation

to the motion among the parties and
personsin ajust manner.
(b) Failureto Comply With Order.

(1) SanctionsConcer ning Deponents.
If a deponent fails to be sworn or to answer
a question after being directed to do so by
the court, the failure may be considered a
contempt of court.

(2) SanctionsConcer ning Parties. If a
party or an officer, director, or managing
agent of aparty or aperson designated under
RCFC 30(b)(6) or 31(a) to testify on behalf
of aparty fails to obey an order to provide or
permit discovery, including an order made
under subdivision (@) of this rule or RCFC
35, or if aparty failsto obey an order entered
under RCFC 16(b), the court may make such
ordersinregard to thefailureas arejust, and
among others the following:

(A) An order that the matters
regarding which the order was made or
any other designated facts shall betaken
to be established for the purposes of the
action in accordance with the claim of
the party obtaining the order;

(B) An order refusing to alow the
disobedient party to support or oppose
designated claims or defenses, or
prohibiting that party from introducing
designated matters in evidence,

(C) Anorder striking out pleadings
or parts thereof, or staying further
proceedings until the order is obeyed, or
dismissing the action or proceeding or
any part thereof, or rendering a
judgment by default against the
disobedient party;

(D) Inlieu of any of the foregoing
orders or in addition thereto, an order
treating as a contempt of court the
faillure to obey any orders except an
order to submit to a physical or mental
examination;

(E) Where a party has faled to

comply with an order under RCFC

35(a) requiring the party to produce

another for examination, such ordersas

arelistedinparagraphs (A), (B) and (C)

of this subdivision, unless the party

failing to comply shows that that party
is unable to produce such person for
examination.

In lieu of any of the foregoing orders or
in addition thereto, the court shall requirethe
party failing to obey the order or the attorney
advisng that party or both to pay the
reasonable expenses, including attorney's
fees, caused by the failure, unless the court
finds that the failure was substantialy
justified or that other circumstances make an
award of expenses unjust.

(c) Failure to Disclose; False or

Misleading Disclosur e; Refusal to Admit.

(1) A party that without substantia
judtification fals to disclose information
required by RCFC 26(a) or 26(e)(1), or to
amend a prior response to discovery as
required by RCFC 26(e)(2), is not, unless
such failure is harmless, permitted to use as
evidence a a trid, a a hearing, or on a
motion any witness or information not so
disclosed. In addition to or in lieu of this
sanction, the court, on motion and after
affording an opportunity to be heard, may
impose other appropriate sanctions. In
addition to requiring payment of reasonable
expenses, including attorney's fees, caused
by the failure, these sanctions may include
any of the actions authorized under RCFC
37(b)(2)(A), (B), and (C).

(2) If aparty fails to admit the genuine-
ness of any document or the truth of any
matter as requested under RCFC 36, and if
the party requesting the admissionsthereafter
proves the genuineness of the document or
the truth of the matter, the requesting party
may apply to the court for an order requiring
the other party to pay the reasonable
expenses incurred in making that proof,
including reasonable attorney's fees. The
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court shall make the order unlessit finds that

(A) the request was held objectionable

pursuant to RCFC 36(a), or (B) the

admisson sought was of no substantial
importance, or (C) the party failing to admit
had reasonable ground to believe that the

party might prevail on the matter, or (D)

there was other good reason for thefailureto

admit.

(d) Failure of Party To Attend at Own
Deposition or Serve Answers to
Interrogatories or Respond to Request for
Inspection. If aparty or an officer, director, or
managing agent of a party or aperson designated
under RCFC 30(b)(6) or 31(a) totestify on behalf
of a party fals (1) to appear before the officer
who is to take the deposition, after being served
with a proper notice, or (2) to serve answers or
objections to interrogatories submitted under
RCFC 33, after proper service of the
interrogatories, or (3) to serve awritten response
toarequest for inspection submitted under RCFC
34, after proper service of therequest, the court in
which the action is pending on motion may make
suchordersinregard tothefailureasarejust, and
among others it may take any action authorized
under subparagraphs (A), (B) and (C) of
subdivision (b)(2) of this rule.  Any motion
specifying afailure under clause (2) or (3) of this
subdivision shall include a certification that the
movant has in good faith conferred or attempted
to confer with the party failing to answer or
respond in an effort to obtain such answer or
responsewithout court action. Inlieu of any order
or in addition thereto, the court shall require the
party failing to act or the attorney advising that
party or both to pay the reasonable expenses,
including attorney's fees, caused by the failure
unless the court finds that the failure was
substantially justified or that other circumstances
make an award of expenses unjust.

The faillure to act described in this
subdivision may not be excused on the ground
that the discovery sought is objectionable unless
the party failing to act has a pending motion for a
protective order as provided by RCFC 26(c).
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(e) [Abrogated in federal rule]

(f) [Repealed ]

(g) Failureto Participate in the Framing
of a Discovery Plan. If a party or a party's
attorney fails to participate in good faith in the
development and submission of a proposed
discovery plan asrequired by Appendix A 13, the
court may, after opportunity for hearing, require
such party or attorney to pay to any other party the
reasonable expenses, including attorney's fees,
caused by the failure.

Rules Committee Note
RCFC 37 parallelsthe structureand content of
FRCP 37. Thelimited number of differencesreflect
those necessary for compatibility with the
jurisdiction and other rules of the court.

VI. TRIALS
Rule 38. Jury Trial of Right [Not used.]

Rule 39. Trial by Jury or by the Court [Not
used.]

Rule 40. Setting Casesfor Trial

Setting acasefor tria isthe respongibility of
the judge to whom the case is assigned, and may
be made (1) without request of the parties or (2)
upon request of a party and notice to the other
parties or (3) in such other manner as the court
deems expedient. All trials shall be scheduled by
thejudgeby order filed with the clerk. Precedence
shdl be given to actions entitled thereto by any
statute of the United States.

Rules Committee Note

The text of RCFC 40 pardlels, but is not
identical to, FRCP 40. Like its federal rules
counterpart, however, the purpose of the rule isto
identify theresponsibility of thejudgein scheduling
amatter for trial. The changes made to the text of
theruleare minor and intended to clarify therule's
essential purpose, i.e., that it is the judge's
responsibility to determine the date and place of
trial in accordance with 28 U.S.C. 88 173, 798(a),
and 2503(c).
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Rule40.1. Assignment and Transfer of Cases
(a) After the complaint has been served on
the United States, or after recusal or
disgudification of a judge to whom a case has
been assigned, the case shall be assigned (or
reassigned) forthwith to ajudge at random.

(b) Topromotedocket efficiency, toconform
to the requirements of any case management plan,
or for the efficient administration of justice, acase
may be transferred by order of the assigned judge
to another judge upon the agreement of both
judges. A motion to transfer may be initiated by
aparty. See RCFC 40.2.

(c) The chief judge may reassign any case if
the chief judge deems such action necessary for
the efficient administration of justice.

Rules Committee Note

RCFC 40.1 has no FRCP counterpart. The
substance of the rule formerly appeared in these
rules as part of paragraph (1) of RCFC 77(f). The
renumbering of RCFC 77(f) reflectsitsmorelogical
placement in the structure of the court’ s rules.

The new language introduced by the rule —
subdivision (b) — represents a codification of
internal procedures.

Rule 40.2. Related Cases
(a) Directly-Related Cases.

(1) At the time a complaint isfiled, the
filing attorney (or pro se plaintiff) shal file
and serve on dl partieswho have appeared a
Notice of Directly-Related Case(s). Cases
are deemed directly related when an earlier-
filed case and the action being filed:

(A) involve the same parties and
are based onthe same or similar claims;
or

(B) involve the same contract,
property or patent.

(2) Where aNotice of Directly-Related
Casesisfiled dong with the new complaint,
the clerk shall assign the caseto the judgeto
whom the earliest-filed directly-related case
isassigned. If thejudgeto whom therelated
case is assigned determines that the case in
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question is not in fact directly related, the
judge will return the case to the clerk for
random assignment.

(3) Where the existence of directly-
related cases becomes apparent only after
initial assignment, the Notice of Directly-
Related Cases shdl be filed in all related
cases, captioned in the name of the earliest-
filed case. Solely for the purpose of filing
thisnotice, counsel inthe later-filed casemay
appear in the earlier-filed case. The Notice
may be accompanied by amotion to transfer
and a suggestion for consolidation under
RCFC 42.1. Thejudge in the earliest-filed
case, after consultation with the judge in the
later-filed case, will grant or deny the motion
to transfer.

(4) Content of the Notice of Directly-
Related Case(s). The notice of related case
shdl contain: thetitle and case number of the
related case; a brief statement of the
relationship of the actions according to the
criteria set forth in subdivision (a); and a
statement addressing whether assignment to
a single judge or other action, including
consolidation, is or is not likely to conserve
judicial resources and promote an efficient
determination of the actions.

(b) Indirectly-Related Cases.

(1) Whenever it appears to a party that
there are two or more cases before the court
that present common issues of fact and that
transfer, consolidation, or the adoption of a
coordinated discovery schedule would
significantly promote the efficient
administration of justice, the party may filea
Notice of Indirectly-Related Cases. The
notice shall be captioned in the name of the
earliest-filed casewhichisrelated. Solely for
purposes of filing the notice, counsel may
appear in an earlier-filed case.

(2) The notice shdl list the name and
docket number of all indirectly-related cases
and shall detail the reasons supporting the
proposed action. Counsdl shall serve all
parties in the related cases. The clerk shall
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file the notice in those cases and furnish a
courtesy copy of the noticetothe chief judge.
Solely for the purpose of responding to the
notice, counsel in the related cases may
appear in the earliest-filed case to file a
responsetothe notice. Theresponseshall be
filed within 21 days of service and captioned
in the name of the earliest-filed case.
Responses shall be served on counsdl in dl
cases. The clerk shdl file copies of the
responses in each of the cases and shall
furnish courtesy copies to the chief judge.

(3) The presiding judge of the earliest-
filed case shall cal a meeting of dl of the
presiding judges to determine what, if any,
action is appropriate. The parties to each
action shal be notified of any resulting
decision.

Rules Committee Note

RCFC 40.2 has no FRCP counterpart. The
subject of the rule — Related Cases — previously
appearedintheserulesas RCFC 77(f)(asrevised by
General Order No. 36). The renumbering of the
rule reflects its more logica placement in the
structure of the court’srules.

Unlike the predecessor rule, RCFC 40.2
recognizes two types of related cases: directly-
related cases and indirectly-related cases. Directly-
related cases retain the definition that applied under
former RCFC 77(f). Thus, casesthat “involve the
same parties and are based on the same or similar
clams’ or “involve the same contract, property, or
patent” are deemed to be directly related. Cases
that are directly related share an identity of parties
and/or subject matter that, for the sake of
consistency inoutcome, warrant their assignment to
asinglejudge. Indirectly-related cases, by contrast,
shareonly “commonissues of fact.” Intheinterests
of efficiency and the conservation of resources, such
cases may warrant consolidated management during
their pretria stage.

In addition to recognizing two forms of related
cases, RCFC 40.2 aso prescribes the notice
procedures that are to be followed for the
identification of such cases to the court and
interested counsal.
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Rule 40.3. Complaints Against Judges

(a) The Judicia Conduct and Disability Act
of 1980, 28 U.S.C. § 372(c)(18), directs the
United States Court of Federal Claims to
prescribe rulesfor thefiling of complaints against
judges of the court who have engaged in conduct
prgudicia to the effective and expeditious
administration of the business of the court or who
are unable to discharge al the duties of the office
by reason of mental or physical disability.

(b) A copy of theserules, titled “ Rules of the
United States Court of Federal Claims Governing
Complaints of Judicial Misconduct and
Disability,” is available upon request from the
Office of the Clerk of the United States Court of
Federa Claims, 717 Madison Place, NW,
Washington, DC 20005. Pursuant to theserules,
written complaints may be filed with the clerk.

Rules Committee Note

RCFC 40.3 has no FRCP counterpart.
However, the notice provided by the rule is in
accordance with the recommendations of the
Judicial Conferenceof the United States, urging that
such notice be made part of the court’s rules.
Therulereplaces former Appendix B (“Procedures
for Processing Complaintsof Judicial Misconduct™)
and its supplementing order, General Order No. 34
dated June 3, 1993. Inclusion of the rule as a
subpart of RCFC 40 is intended to further a more
coherent organizationa structure for the court’s
rules.

Rule 41. Dismissal of Actions

(a) Voluntary Dismissal: Effect Thereof.

(1) By Plaintiff; by Stipulation.
Subject to the provisionsof RCFC 23, and of
any statute of the United States, an action
may be dismissed by the plaintiff without
order of court (i) by filing a notice of
dismissal at any time before service of an
answer or of a motion for summary
judgment, whichever first occurs, or (ii) by
filing astipulation of dismissal signed by all
parties who have appeared in the action.
Unless otherwise stated in the notice of
dismissal or dtipulation, the dismissa is
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without prejudice, except that a notice of

dismissal operates as an adjudication upon

the merits when filed by a plaintiff who has
once dismissed in any court of the United

States an action based on or including the

same claim.

(2) By Order of Court. Except as
provided in paragraph (1) of this subdivision
of thisrule, an action shall not be dismissed
at the plaintiff's instance save upon order of
the court and upon such termsand conditions
as the court deems proper. If a counterclaim
has been pleaded by the United States prior
to the service upon it of the plaintiff's motion
to dismiss, the action shall not be dismissed
against the defendant's objection unless the
counterclam can reman pending for
independent adjudication by the court.
Unless otherwise specified in the order, a
dismissal under this paragraph is without
prejudice.

(b) Involuntary Dismissal: Effect Ther eof.
For falure of the plaintiff to prosecute or to
comply with theserules or any order of court, the
court may dismiss onitsown motion or defendant
may move for dismissal of anaction or any claim.
Unless the court in its order for dismissal
otherwise gpecifies, a dismissa under this
subdivision of this rule and any dismissal not
provided for inthisrule, other than adismissal for
lack of jurisdiction, or for failure to join a party
under RCFC 19, operates as an adjudication upon
the merits.

(c) Dismissal of Counterclaim or
Third-Party Claim. The provisions of this rule
apply to the dismissal of any counterclaim or
third-party claim. A voluntary dismissal by the
clamant aone pursuant to paragraph (1) of
subdivision (@) of thisrule shall be made before a
responsive pleading is served or, if thereis none,
before the introduction of evidence at the tria or
hearing.

(d) Costsof Previoudly-Dismissed Action.
If aplaintiff who has once dismissed an actionin
any court commences an action based upon or
including the same claim against the defendant,
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the court may make such order for the payment of
costs of the action previoudly dismissed asit may
deem proper and may stay the proceedingsin the
action until the plaintiff has complied with the
order.

Rules Committee Note
Minor changes were made to more closey
conform the rule to FRCP 41. Substantively,
however, the rule remains unchanged.

Rule 42. Consolidation; Separate Trials

(a) Consolidation. When actions involving
a common question of law or fact are pending
before the court, it may order ajoint hearing or
trial of any or al the matters in issue in the
actions; it may order all the actions consolidated;
and it may make such orders concerning
proceedings therein as may tend to avoid
unnecessary costs or delay.

(b) Separate Trials. The court, in
furtherance of convenience or to avoid prejudice,
or when separate trials will be conducive to
expedition and economy, may order a separate
trial of any claim, counterclam, or third-party
claim, or of any separate issue or of any number
of claims, counterclaims, third-party claims, or
issues.

(c) Separate Determination of Liability.
Upon stipulation of the parties, approved by the
court, or upon order of the court, atrial may be
limited to theissues of law and fact relating to the
rignt of a party to recover, reserving the
determination of the amount of recovery, if any,
for further proceedings. In any case, whether or
not a stipulation or order has been made under
subdivision (c) of this rule, the court, upon
determining that aparty isentitled to recover, may
reserve determination of the amount of the
recovery for further proceedings. Any motion for
reconsideration shall be filed not later than 10
days after a separate determination of liability.

Rules Committee Note
RCFC 42 remains unchanged. Thus, as
before, the rule parallds in part FRCP 42 and, in
addition, includes subdivison (c)(“Separate
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Determination of Liability”) permitting the liability
phaseof alawsuit to be separated from, and decided
independently of, the quantum phase.

Rule42.1. Motionsto Consolidate

Motions to consolidate shall be directed to
the judge to whom the relevant cases are
assigned. In the event the relevant cases are
assigned to different judges, a motion to transfer
may be made pursuant to RCFC 40.1, with a
suggestion of the appropriateness of
consolidation.

Rules Committee Note
RCFC 42.1 has no FRCP counterpart. It
identifies the procedure applicable to motions for
the consolidation of actions pending beforedifferent
judges.

Rule 43. Taking of Testimony

(a) Form. In every tria the testimony of
witnesses shall be taken in open court, unless a
federa law, these rules, the Federal Rules of
Evidence, or other rules adopted by the Supreme
Court provide otherwise. The court may, for
good cause shown in compelling circumstances
and upon appropriate safeguards, permit
presentation of testimony in open court by
contemporaneous transmission from a different
location.

(b), (¢) [Abrogated in federd rule]

(d) AffirmationinLieu of Oath. Whenever
under these rules an oath is required to be taken,
a solemn affirmation may be accepted in lieu
thereof.

(e) Evidenceon M otions. Whenamotionis
based on facts not appearing of record the court
may hear thematter on affidavits presented by the
respective parties, but the court may direct that
the matter be heard wholly or partly on ora
testimony or deposition.

(f) Inter preters. The court may appoint an
interpreter of its own selection and may fix the
interpreter's reasonable compensation. The
compensation shdl be paid out of funds provided
by law or by one or more of the parties as the
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court may direct and may be taxed ultimately as
costs, in the discretion of the court.

Rules Committee Note
Theruleisidentical to FRCP 43.

Rule 44. Proof of Official Record
(a) Authentication.

(1) Domestic. An officia record kept
within the United States, or any state,
district, or commonwedlth, or within a
territory subject to the administrative or
judicia jurisdiction of the United States, or
an entry therein, when admissible for any
purpose, may be evidenced by an officia
publication thereof or by a copy attested by
the officer having the legal custody of the
record, or by the officer's deputy, and
accompanied by acertificate that such officer
hasthe custody. The certificate may be made
by ajudge of acourt of record of the district
or political subdivisoninwhichtherecordis
kept, authenticated by the seal of the court,
or may be made by any public officer having
a seadl of office and having official dutiesin
the district or political subdivision in which
the record is kept, authenticated by the seal
of the officer's office.

(2) Foreign. A foreign official record,
or an entry therein, when admissible for any
purpose, may be evidenced by an officia
publication thereof; or a copy thereof,
attested by a person authorized to make the
attestation, and accompanied by a final
certification as to the genuineness of the
signature and official position (i) of the
attesting person, or (ii) of any foreign official
whose certificate of genuinenessof signature
and official position relates to the attestation
or isinachain of certificates of genuineness
of signature and official position relating to
the attestation. A fina certification may be
made by a secretary of embassy or legation,
consul general, viceconsul, or consular agent
of the United States, or a diplomatic or
consular officia of the foreign country
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assigned or accredited to the United States.
If reasonable opportunity has been given to
all parties to investigate the authenticity and
accuracy of the documents, the court may,
for good cause shown, (i) admit an attested
copy without final certification or (ii) permit
the foreign official record to be evidenced by
an attested summary with or without a final
certification.  The fina certification is
unnecessary if the record and the attestation
are certified as provided in a treaty or
convention to which the United States and
the foreign country in which the officia
record is located are parties.

(b) Lack of Record. A written statement
that after diligent search no record or entry of a
specified tenor is found to exist in the records
designated by the statement, authenticated as
provided in subdivision (a)(1) of thisrule in the
case of adomestic record, or complying with the
requirements of subdivision (a)(2) of thisrulefor
a summary in the case of a foreign record, is
admissible asevidencethat the records contain no
such record or entry.

(c) Other Proof. This rule does not prevent
the proof of officia records or of entry or lack of
entry therein by any other method authorized by
law.

Rules Committee Note
RCFC 44 isidentical to FRCP 44.

Rule 44.1. Determination of Foreign Law

A party who intends to raise an issue
concerning the law of aforeign country shall give
notice by pleadings or other reasonable written
notice. The court, indetermining foreignlaw, may
consider any relevant material or source, including
testimony, whether or not submitted by a party or
admissible under the Federa Rules of Evidence.
The court's determination shall be treated as a
ruling on a question of law.

Rules Committee Note
Theruleisidentical to FRCP 44.1.
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Rule 45. Subpoena
(a) Form (See Appendix of Forms, Forms
6 and 7A); I'ssuance.
(1) Every subpoena shall
(A) state the name of the court; and
(B) state the title of the action and
its docket number; and
(C) command each person to
whom it is directed to attend and give
testimony or to produce and permit
ingpection and copying of designated
books, documents or tangible thingsin
the possession, custody or control of
that person, or to permit inspection of
premises, at a time and place therein
specified; and
(D) set forth the text
subdivisions (c) and (d) of thisrule.
A command to produce evidence or to permit
ingpection may be joined with a command to
appear at tria or hearing or at deposition, or may
be issued separately.

(2) [Not used.]

(3) The clerk shall issue a subpoena,
signed but otherwise in blank, to a party
requesting it, who shall complete it before
service. An attorney as officer of the court,
authorized to sign filings under RCFC 83.1,
may also issue and sign asubpoenaon behal f
of the Court of Federal Claims.

(b) Service.

(1) A subpoenamay be served by any
person who is not aparty and is not lessthan
18 years of age. Service of a subpoena upon
a person named therein shall be made by
delivering acopy thereof to such person and,
if the person'’s attendance is commanded, by
tendering to that person thefeesfor oneday's
attendance and the mileage alowed by law.
See28U.S.C. §1821. Whenthe subpoenais
issued on behalf of the United States or an
officer or agency thereof, fees and mileage
need not be tendered. Prior notice of any
commanded production of documents and
things or inspection of premises before trial
shdl be served on each party in the manner

of
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prescribed by RCFC 5(b).

(2) Subject to the provisions of clause
(i) of subparagraph (c)(3)(A) of thisrule, a
subpoena may be served at any place that is
within 100 miles of the place of the
deposition, hearing, tria, production, or
ingpection specified in the subpoena; but the
court upon proper application and good
cause shown may authorize the service of a
subpoena at any other place. A subpoena
directed to a witness in a foreign country
who is a national or resident of the United
States shal issue under the circumstances
and in the manner and be served as provided
inTitle28 U.S.C. § 1783.

(3) Proof of service when necessary
shdl be made by filing with the clerk of the
court a statement of the date and manner of
service and of the names of the persons
served, certified by the person who made the
service.

(c) Protection of Persons Subject to

Subpoenas.

(1) A party or an attorney responsible
for the issuance and service of a subpoena
shdll take reasonabl e stepsto avoid imposing
undue burden or expense on aperson subject
to that subpoena. The court shall enforcethis
duty and impose upon the party or attorney in
breach of this duty an appropriate sanction,
which may include, but is not limited to, lost
earnings and a reasonable attorney's fee.

(2)(A) A person commanded to produce

and permit ingpection and copying of

designated books, papers, documentsor
tangiblethingsor inspection of premises
need not appear in person at the place of
production or inspection unless
commanded to appear for deposition,
hearing or trid. (B) Subject to
paragraph (d)(2) of this rule, a person
commanded to produce and permit

inspection and copying may, within 14

days after service of the subpoena or

beforethetime specified for compliance
if such time is less than 14 days after
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service, serve upon the party or attorney
designated in the subpoena written
objectiontoinspection or copying of any
or al of the designated materials or of
the premises. If objection is made, the
party serving the subpoena shall not be
entitted to inspect and copy the
materials or inspect the premises except
pursuant to an order of the court. If
objection has been made, the party
serving the subpoena may, upon notice
to the person commanded to produce,
move at any time for an order to compel
the production. Such an order to compel
production shall protect any person who
is not a party or an officer of a party
from significant expenseresulting from
theinspection and copying commanded.

(3)(A) Ontimely motion, the court shall
guash or modify the subpoenaif it

(i) fails to alow reasonable
time for compliance;

(i) requires a person who is
not a party or an officer of a party
to travel to a place more than 100
miles from the place where that
person resides, is employed or
regularly transacts business in
person, except that, subject to the
provisions of clause (c)(3)(B)(iii)
of this rule, such a person may in
order to attend trial be commanded
to travel from any such place, or

(i) requires disclosure of
privileged or other protected matter
and no exception or waiver applies,
or

(iv) subjects a person to
undue burden.

(B) If asubpoena

(i) requires disclosure of a
trade secret or other confidential
research, development, or
commercia information, or

(i) requires disclosure of an
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unretained expert's opinion or
information not describing specific
events or occurrences in dispute
and resulting from the expert's
study made not at the request of
any party, or

(i) requires a person who is
not a party or an officer of a party
to incur substantial expense to
travel more than 100 miles to
attend trial, the court may, to
protect a person subject to or
affected by the subpoena, quash or
modify the subpoena or, if the
party inwhose behalf the subpoena
is issued shows a substantial need
for the testimony or materia that
cannot be otherwise met without
undue hardship and assures that
the person to whom the subpoena
is addressed will be reasonably
compensated, the court may order
appearance or production only
upon specified conditions.

(d) Dutiesin Responding to Subpoena.

(1) A person responding to a subpoena
to produce documents shall produce them as
they are kept in the usual course of business
or shall organize and label them to
correspond with the categories in the
demand.

(2) When information subject to a
subpoena is withheld on a claim that it is
privileged or subject to protection as tria
preparation materias, the clam shall be
made expressly and shall be supported by a
description of the nature of the documents,
communications, or things not produced that
is sufficient to enable the demanding party
to contest the claim.

(e) Contempt. Falure by any person
without adequate excuse to obey a subpoena
served upon that person may be deemed a
contempt of the court from which the subpoena
issued. An adequate cause for falure to obey
exists when a subpoena purports to require a
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nonparty to attend or produce at aplace not within
the limits provided by clause (ii) of subparagraph
(©)(3)(A).

Rules Committee Note
RCFC 45 conforms to FRCP 45 to the extent
feasible given the court’ s nationwide jurisdiction.
Rule 46. Exceptions Unnecessary
Formal exceptionsto rulings or orders of the
court are unnecessary; but for al purposes for
whichan exception has heretof ore been necessary
itissufficient that aparty, at the timethe ruling or
order of the court is made or sought, makes
known to the court the action which the party
desiresthe court to take or the party's objection to
the action of the court and the grounds therefor;
and, if a party has no opportunity to object to a
ruling or order at the time it is made, the absence
of an objection does not thereafter prejudice the

party.

Rules Committee Note
The rule is identical to the corresponding
FRCP.

Rule47. Selection of Jurors [Not used.]

Rule 48. Number of Jurors - Participation in
Verdict [Not used.]

Rule 49. Special Verdictsand Interrogatories
[Not used.]

Rule 50. Judgment as a Matter of Law in
Jury Trials; Alternative Motion for New
Trial; Conditional Rulings [Not used.]

Rule51. Instructionsto Jury: Objection
[Not used.]

Rule 52. Findings by the Court; Judgment on
Partial Findings
(a) Effect. Indl actionstried upon the facts,
the court shal find the facts specially and state
separately its conclusions of law thereon, and
judgment shall be entered pursuant to RCFC 58;
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and in granting or refusing interlocutory
injunctions the court shal similarly set forth the
findings of fact and conclusions of law which
constitute the grounds of its action. Requests for
findingsare not necessary for purposes of review.
Findings of fact, whether based on ora or
documentary evidence, shal not be set aside
unless clearly erroneous, and due regard shall be
given to the opportunity of the trial court to judge
of the credibility of the witnesses. It will be
sufficient if the findings of fact and conclusions of
law are stated orally and recorded in open court
following the close of the evidence or appear inan
opinion or memorandum of decision filed by the
court. Findings of fact and conclusions of law are
unnecessary ondecisions of motionsunder RCFC
12 or 56 or any other motion except as provided
in subdivision (c) of thisrule.

(b) Amendment. Onaparty’smotion filed
no later than 10 days after entry of judgment, the
court may amend itsfindings - or make additional
findings - and may amend the judgment
accordingly. The motion may accompany a
motion for a new trial under RCFC 59. The
sufficiency of the evidenceto support the findings
may be questioned whether or not the party
raising the question objected to the findings,
moved to amend them, or moved for partial
findings.

(¢) Judgment on Partial Findings. |If
during atrial a party has been fully heard on an
issue and the court finds against the party on that
issue, the court may enter judgment as amatter of
law against that party with respect to a claim or
defense that cannot under the controlling law be
maintained or defeated without a favorable
finding on that issue, or the court may decline to
render any judgment until the close of al the
evidence. Such ajudgment shall be supported by
findingsof fact and conclusions of law asrequired
by subdivision (a) of thisrule.

Rules Committee Note
Theprincipal changeinRCFC 52 relatestothe
enlargement of subdivision (c) to include, among
issues subject to judgment on partial findings, the
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adjudication of issues critical tothelegal sufficiency
of a “defense.” The amendment makes clear that
judgments as a matter of |aw may beentered agai nst
both plaintiffs and defendants and with respect to
issues or defenses that may not be wholly
dispositive of aclaim or defense.

Rule53. Masters

(a) Appointment and Compensation. The
chief judge, at the request of the presiding judge,
may appoint a special master. As used in these
rules, the word “master” includes a referee, an
auditor, an examiner, and an assessor. The
compensation to be alowed to a master shall be
fixed by the court, and shall be charged upon such
of the parties or paid out of any fund or subject
matter of the action, which isin the custody and
control of the court as the court may direct. The
master shdl not retain the master's report as
security for the master's compensation; but when
the party ordered to pay the compensation allowed
by the court does not pay it after notice and within
the time prescribed by the court, the master is
entitted to a writ of execution against the
delinquent party.

(b) Reference. A reference to amaster shall
be the exception and not the rule. Save in matters
of account and of difficult computation of
damages, a reference shall be made only upon a
showing that some exceptional condition requires
it.

(c) Powers. The order of reference to the
master may specify or limit the master's powers
and may direct the master to report only upon
particular issues or to do or perform particular
acts or to receive and report evidence only and
may fix the time and place for beginning and
closing the hearings and for the filing of the
master's report. Subject to the specifications and
limitations stated in the order, the master has and
shdl exercise the power to regulate 4l
proceedings in every hearing before the master
and to do al acts and take all measures necessary
or proper for the efficient performance of the
master's duties under the order. The master may
require the production before the master of
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evidence upon al matters embraced in the
reference, including the production of all books,
papers, vouchers, documents, and writings
applicable thereto. The master may rule upon the
admissibility of evidence unless otherwise
directed by the order of reference and has the
authority to put witnesses on oath and may
examine them and may call the parties to the
action and examine them upon oath. When aparty
S0 requests, the master shall make arecord of the
evidence offered and excluded in the same
manner and subject to the same limitations as
provided in the Federal Rules of Evidence for a
court Sitting without ajury.
(d) Proceedings.

(1) Meetings. When a reference is
made, the clerk shall forthwith furnish the
master with a copy of the order of reference.
Upon receipt thereof unless the order of
reference otherwise provides, the master
shdl forthwith set a time and place for the
first meeting of the parties or their attorneys
to be held within 20 days after the date of the
order of reference and shall notify the parties
or their attorneys. It is the duty of the master
to proceed with al reasonable diligence.
Either party, on notice to the parties and
master, may apply to the court for an order
requiring the master to speed the
proceedings and to make the report. If a
party fails to appear at the time and place
appointed, the master may proceed ex parte
or, in the master's discretion, adjourn the
proceedings to a future day, giving notice to
the absent party of the adjournment.

(2) Witnesses. Thepartiesmay procure
the attendance of witnesses beforethe master
by the issuance and service of subpoenas as
provided in RCFC 45. If without adequate
excuse a witness fails to appear or give
evidence, the witness may be punished asfor
a contempt and be subjected to the
consequences, pendties, and remedies
provided in RCFC 37 and 45.

(3) Statement of Accounts. When
matters of accounting arein issue before the

master, the master may prescribetheformin
which the accounts shall be submitted and in
any proper case may reguire or receive in
evidence a statement by a certified public
accountant who is called as a witness. Upon
objection of a party to any of the items thus
submitted or upon ashowing that the form of
statement is insufficient, the master may
require a different form of statement to be
furnished, or the accounts or specific items
thereof to be proved by oral examination of
the accounting parties or upon written
interrogatories or in such other manner asthe
master directs.

(e) Report.

(1) Contents and Filing. The master
shdl prepare a report upon the matters
submitted to the master by the order of
reference and, if required to make findings of
fact and conclusions of law, the master shall
set them forth in the report. The master shall
file the report with the clerk of the court and
serve on dl parties notice of the filing.
Unless otherwise directed by the order of
reference, themaster shall filewiththereport
a transcript of the proceedings and of the
evidence and the origina exhibits. Unless
otherwise directed by the order of reference,
the master shall serve acopy of the report on
each party.

(2) Acceptance of Report. The court
shdl accept the master's findings of fact
unless clearly erroneous. Within 10 days
after being served with notice of the filing of
the report any party may serve written
objections thereto upon the other parties.
Application to the court for action upon the
report and upon objections thereto shall be
by motion. The court after hearing may adopt
the report or may modify it or may rejectitin
whole or in part or may receive further
evidence or may recommit it with
instructions.

(3) In Jury Actions. [Not used.]

(4) Stipulation as to Findings. The
effect of a master's report is the same
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whether or not the parties have consented to
the reference; but, when the parties stipulate
that a master's findings of fact shall befind,
only questions of law arising upon the report
shall thereafter be considered.

(5) Draft Report. Before filing the
master’ sreport, a master may submit a draft
thereof to counsel for al parties for the
purpose of receiving their suggestions.

(f) Application to Magistrate Judge. [Not
used.]

Rules Committee Note
Subdivision (&) recognizes that the chief judge
has the power to appoint special masters pursuant
to 28 U.S.C. 8 798. Paragraph (2) of subdivision
(d) recognizes the court’ s power to utilize contempt
procedures in appropriate circumstances.
VII.JUDGMENT

Rule 54. Judgments; Costs

(a) Definition; Form. “Judgment” as used
in these rules includes a decree and any order
from which an appedl lies. A judgment shall not
contain a recital of pleadings, the report of a
master, or the record of prior proceedings.

(b) Judgment Upon Multiple Claims or
Involving M ultipleParties. Whenmorethanone
claim for relief is presented in an action, whether
as aclam, counterclaim, or third-party claim, or
when multiple parties are involved, the court may
direct the entry of a fina judgment as to one or
more but fewer than all of the claims or parties
only upon an express determination that there is
no just reason for delay and upon an express
direction for the entry of judgment. In the absence
of such determination and direction, any order or
other form of decision, however designated,
which adjudicates fewer than dl the claims or the
rights and liabilities of fewer than al the parties
shal not terminate the action as to any of the
clams or parties, and the order or other form of
decision is subject to revision at any time before
the entry of judgment adjudicating al the claims
and the rights and liabilities of all the parties.

(c) Demand for Judgment. A judgment by
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default shall not be different in kind from or
exceed in amount that prayed for in the demand
for judgment. Except as to a party against whom
a judgment is entered by default, every find
judgment shall grant the relief to which the party
inwhosefavor itisrenderedisentitled, evenif the
party has not demanded such relief in the party's
pleadings.
(d) Costs; Attorneys Fees.
(1) CostsOther than Attor neys' Fees.
Costs other than attorneys fees may be
awarded to the prevailing party to the extent
permitted by law. See 28 U.S.C. § 2412(a).
(A) Filing Bill of Costs. A
prevailing party may request the clerk to
tax allowable costs by filing a Bill of
Costs as set forth in the Appendix of
Forms (Form 4) within 30 days after the
date of fina judgment, as defined in 28
U.S.C. 8§ 2412(d)(2)(G). In any case
where any costs other than the fee for
filing the action are being requested, the
bill of costs shal be supported by
affidavit and accompanied by a
memorandum setting forth the grounds
and authorities supporting the request.
Any vouchers, receipts or invoices
supporting the cost being requested
shall be attached as exhibits.
(B) Objections to Bill of Costs. (i)
An adverse party may object to the Bill
of Costs or to any item claimed therein
by filing objections within 28 days after
the service of the Bill of Costs. Within7
days after service of the objections, the
prevailing party may fileareply. Unless
a conference is scheduled by the clerk,
thetaxation of costs or any disallowance
will be made by the clerk on the record.
(i) A party may request the court to
review the clerk's action by filing a
motion within 14 days after action by
the clerk. The court's review of the
clerk's action will be made on the
existing record unless otherwise
ordered.
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(C) Costs in Settlements. The
clerk will not tax costs on any action
terminated by settlement wherein the
judgment is entered pursuant to RCFC
68 or is dismissed pursuant to RCFC
41(a). Settlement agreements must
resolve any issue relating to costs. In
the absence of speciad agreement,
parties will bear their own costs.

(D) No Extensions. No extensions
of time under this rule will be permitted
and the failure of a prevailing party to
timely fileaBill of Costsshall constitute
awaiver of any claim for costs.

(2) Attorneys Fees.

(A) Claimsfor attorneys feesand
related nontaxable expenses shall be
made by motion unless the substantive
law governing the action provides for
the recovery of such fees as an element
of damages to be proved at trial. See
Appendix of Forms, Form 5.

(B) Unless otherwise provided by
statute or order of the court, the motion
must be filed no later than 30 days after
the date of final judgment, as defined in
28 U.S.C. § 2412(d)(2)(G); must
specify the judgment and the statute,
rule, or other grounds entitling the
moving party to the award; and must
state the amount sought. If directed by
the court, the motion shall also disclose
the terms of any agreement with respect
to fees to be paid for the services for
which claim is made.

(C) The court may determine
issues of liability for fees before
receiving submissions bearing onissues
of evauation of services for which
lighility is imposed by the court. The
court shall find the facts and state its
conclusionsof law asprovided inRCFC
52(a).

(D) The responding party shall
have 28 days from the service of the
motion pursuant to subdivision
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(d)(2)(A) to file a response, to which
plaintiff may reply within 14 days after
service of the response. After thefiling
of amotion, and response and reply, if
any, the judge will enter an order
prescribing the procedure to be
followed, either specialy or pursuant to
the rules of the court, or take such other
action as may be deemed appropriate.
In addition, the court may refer issues
relating to the value of services to a
specia master under RCFC 53 without
regard to the provisions of subdivision
(b) thereof.

(E) The provisions of subdivisions
(d)(2) (A) through (D) do not apply to
clams for fees and expenses as
sanctionsfor violations of theserules or
under 28 U.S.C. §1927.

Rules Committee Note

RCFC 54(d) was revised in severa respects.
The subdivison was modified to conform its
structure to FRCP 54(d). In addition, the
subdivision, as re-written, departs from its FRCP
counterpart in several respects:

First, becausethe alowance of attorneys’ fees
and costs in this court is almost always determined
under the provisons of 28 U.S.C. § 2412 (a) & (d)
(the Equal Access to Justice Act), it was deemed
advisable to reflect this fact in paragraph (d)(2)
rather than to retain the broader, but potentially
mideading, language that appears in FRCP
54(d)(1). See Neal & Co. v. United Sates, 121
F.3d 683 (Fed. Cir. 1997).

Second, Subdivison (d)(1) was enlarged
beyond the scope of its FRCP counterpart by the
incorporation of RCFC 77.4 (“ Taxation of Costs”).

Third, Subdivision (d)(2) brings together
relevant sections of its FRCP counterpart and
former RCFC 81(e) (“Application for Attorneys
Fees’).

Finally, the time periods for objecting to a Bill
of Costs and for requesting review of the clerk’s
action are enlarged.

Rule 55. Default
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(a) Entry. When a party against whom a
judgment for affirmativerelief is sought hasfailed
to plead or otherwise defend as provided by these
rules and that fact is made to appear by affidavit
or otherwise, the clerk shall enter the party's
default.

(b) Judgment. Nojudgment by default shall
be entered unlessthe claimant establishesaclaim
or right to relief by evidence satisfactory to the
court. The party entitled to ajudgment by default
shall apply to the court therefor; but no judgment
by default shall be entered against an infant or
incompetent person unless represented in the
action by a general guardian, committee,
conservator, or other such representative who has
appeared therein. If the party against whom
judgment by default is sought has appeared in the
action, the party (or, if appearing by
representative, the party's representative) shall be
served with written notice of the application for
judgment at least 3 days prior to the hearing on
such application. If, in order to enable the court to
enter judgment or to carry it into effect, it is
necessary to take an account or to determine the
amount of damages or to establishthe truth of any
averment by evidence or to make an investigation
of any other matter, the court may conduct such
hearings or order such references as it deems
necessary and proper.

(c) Setting Aside Default. For good cause
shown the court may set aside an entry of default
and, if ajudgment by default has been entered,
may likewise set it aside in accordance with
RCFC 60(b).

(d) Plaintiffs; Counterclaimants. The
provisions of this rule apply whether the party
entitled to the judgment by default isa plaintiff, a
third-party plaintiff, or a party who has pleaded a
counterclaim. Inal casesajudgment by default is
subject to the limitations of RCFC 54(c).

Rules Committee Note
RCFC 55 recognizes the distinction between
entry of default and entry of judgment for default.
Substantial changes were made. The language in
former subdivision (b)(1), permitting entry of
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default judgment by the clerk, is omitted.
Additionaly, the protection previousy afforded
only to the United States—prohibiting entry of
default judgments absent a showing by the claimant
of aright to relief by evidence satisfactory to the
court—s expanded to include all parties. Judgment
requires proof and involvement of the court.

Rule 56. Summary Judgment

(a) For Claimant. A party seeking to
recover upon aclaim or counterclaim or to obtain
adeclaratory judgment may, at any time after the
expiration of 60 days from the commencement of
the action in this court or after service of amotion
for summary judgment by the adverse party,
move with or without supporting affidavits for a
summary judgment in such party's favor upon al
or any part thereof.

(b) For Defending Party. A party against
whom a claim or counterclaim is asserted or a
declaratory judgment is sought may, at any time,
move with or without supporting affidavits for a
summary judgment in the party'sfavor asto dl or
any part thereof.

(c) Motionand ProceedingsThereon. The
judgment sought shall berendered forthwithif the
pleadings, depositions, answerstointerrogatories,
and admissions on file, together with the
affidavits, if any, show that there is no genuine
issue as to any materia fact and that the moving
party is entitled to ajudgment as a matter of law.
A summary judgment, interlocutory in character,
may be rendered on the issue of liability alone
athough thereis agenuine issue as to the amount
of damages.

(d) Case Not Fully Adjudicated on
Moation. If on motion under thisrulejudgment is
not rendered upon the whole case or for all the
relief asked and atrial is necessary, the court at
the hearing of the motion, by examining the
pleadings and the evidence before it and by
interrogating counsel, shall if practicableascertain
what material facts exist without substantial
controversy and what material facts are actually
and in good faith controverted. It shall thereupon
make an order specifying the facts that appear
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without substantial controversy, including the
extent to which the amount of damages or other
relief is not in controversy, and directing such
further proceedingsinthe actionasarejust. Upon
thetrial of the actionthefacts so specified shall be
deemed established, and the tria shall be
conducted accordingly.

(e Form of Affidavits, Further
Testimony; Defense Required. Supportingand
opposing affidavits shal be made on persond
knowledge, shall set forth such facts as would be
admissible in evidence, and shall show
affirmatively that the affiant iscompetent totestify
to the matters stated therein. Sworn or certified
copies of al papersor parts thereof referred toin
an affidavit shall be attached thereto or served
therewith. The court may permit affidavits to be
supplemented or opposed by depositions, answers
to interrogatories, or further affidavits. When a
motion for summary judgment is made and
supported as provided in this rule, an adverse
party may not rest upon the mere allegations or
denials of the adverse party's pleading, but the
adverse party's response, by affidavits or as
otherwise provided in this rule, must set forth
specific facts showing that thereisagenuineissue
for trial. If the adverse party does not so respond,
summary judgment, if appropriate, shall be
entered against the adverse party.

(f) When Affidavits are Unavailable.
Should it appear from the affidavits of a party
opposing the motion that the party cannot for
reasons stated present by affidavit facts essential
to justify the party's opposition, the court may
refuse the application for judgment or may order
a continuance to permit affidavits to be obtained
or depositions to be taken or discovery to be had
or may make such other order asisjust.

(g) AffidavitsMadein Bad Faith. Should
it appear to the satisfaction of the court a any
time that any of the affidavits presented pursuant
to thisrule are presented in bad faith or solely for
the purpose of delay, the court shall forthwith
order the party employing them to pay to the other
party the amount of the reasonable expenses
which thefiling of the affidavits caused the other
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party to incur, including reasonable attorney's
fees, and any offending party or attorney may be
adjudged guilty of contempt.

(h) Procedures. The following procedures
shall be followed with respect to motions for
summary judgment other than in actions seeking
review of a decison on the bass of an
administrative record:

(1) The moving or cross-moving party
shdl file, together withits motion, a separate
document titled Proposed Findings of
Uncontroverted Fact. This document shall
contain concise, separately numbered
paragraphs setting forth all of the material
facts upon which the party bases its motion
and as to which the party believesthereis no
genuine dispute. Each paragraph shall
contain citations to the opposing party's
pleadings or to documentary evidence, such
asaffidavitsor exhibits, filed with the motion
or otherwise part of the record in the case.

(2) The opposing party shal file,
together withitsopposition, aresponsetothe
requested findings by indicating,
immediately below each finding, whether it
agrees or disagrees with the finding as
stated. If the opposing party does not agree
with the proposed finding, it shall note the
basis for its objection and may draft a
proposed revision of the finding directly
bel ow the challenged finding. The opposing
party may also file proposed findings of
uncontroverted fact as to any relevant
matters not covered by the moving party's
statement. Such additional statements of
proposed findings shall be set forth with the
proposed findings applicable to any cross-
motion, but in the absence of a cross-motion
shdl be set forth in a separate document.
Responses to such additional proposed
findings shall be filed in a format which
conforms to the instructions noted above.

(3) The parties may dispense with the
documents called for in subdivision (h)(1)-
(2) if they file, no later than the time of the
initial motion, acomprehensive stipul ation of
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al of the material facts upon which they
intend torely. Indetermining any motion for
summary judgment, the court will, absent
persuasive reason to the contrary, deem the
material facts clamed and adequately
supported by the moving party to be
established, except to the extent that such
material factsare controverted by affidavit or
other written or oral evidence.

Rules Committee Note

The subdivision structure of RCFC 56 wasre-
ordered to more closely conform to FRCP 56. In
addition, the subdivision outlining the procedures
for filing a RCFC 56 motion was changed to
eliminate the Statement of Genuine Issues and to
require parties to express their views on any
particular fact by noting them on a single page,
which may include a redraft of the chalenged
finding.

Rule 56.1. Review of Decision on the Basis of
Administrative Record

(a) Standards. RCFC 56(a) - (b) applies,
withthe exception that any supplementation of the
adminigtrative record shall be by stipulation or by
court order.

(b) Procedures.

(1) The moving or cross-moving party
shdl file, together withits motion, aseparate
document titled Statement of Facts setting
forth the facts necessary toresolve theissues
presented on review. This document shall
contain concise, sSeparately numbered
paragraphs setting forth dl of the facts upon
which the party bases its motion and which
are supported by the record. Each paragraph
shall contain citationsto the opposing party's
pleadings or to documentary evidence in the
record.

(2) The opposing party shall file,
together with its opposition or cross-motion,
a separate document titled
Counter-Statement of Facts. Thisdocument
shal indicate immediately below each
statement of fact whether it agrees or
disagrees with the fact as stated. The party
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shal state the precise nature of its
disagreement and give its version of the
events supported by record citations. The
opposing party may also file Proposed
Additional Facts as to any relevant matters
not covered by the moving party's statement
to which the movant shall respond in like
format.

Rules Committee Note

RCFC 56.1 has no FRCP counterpart. Inthe
interests of procedural clarity, the text of
subdivison (a) was modified to reflect current
practice with respect to supplementation of the
adminigtrative record and subdivision (b)(2) was
modified to make explicit an opposing party’ s right
to file an opposition as well as a crosssmotion. In
addition, the rule was conformed to RCFC 56
practice, in that the statement of facts and counter-
statement of facts are presented in a single
document. In other respects, RCFC 56.1 remains
unchanged.

Rule56.2. Remand; Extension or Termination
of Stay of Proceedings on Remand,;
Disposition of Case
(a) Remand.

(2) I'ssuanceof Remand Order. Atthe
request of a party or on its own mation, the
court may in any case within its jurisdiction
by order remand appropriate matters to any
adminigtrative or executive body or officia
with such direction asmay be deemed proper
and just.

(2) Content of Remand Order. An
order of remand shal (A) delineate the area
of further consideration or action deemed
warranted on the remand, (B) fix the
duration of the remand period, not to exceed
6 months, and (C) specify the extent to
which court proceedings shall be stayed
during the remand period.

(3) Serviceof Order. A certified copy
of any order issued pursuant to thisrule shall
be served by the clerk on the administrative
or executive body or officid to whom the
order isdirected. A copy of the order shdl be
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served on each party in conformity with
RCFC 5.

(4) Transmittal of Administrative
Record. Following service of the order as
provided for in this rule, the clerk shall
transmit the administrative record, if any, to
the Department of Justice for return to the
administrativeor executive body or officia to
whom the order of remand is directed.

(5) Adviceof Administrative Action.
In every casein which an order of remand is
entered pursuant to this rule, the attorney of
record for the party so designated in the
order of remand shall report to the court the
status of proceedings on remand at intervals
of 90 days or less, beginning with the date of
the order.

(b) Extension or Termination of Stay of
Proceedings on Remand; Disposition of Case.

(1) Extension. If the administrative or
executive body or official has not, during the
period of stay provided for in an order of
remand pursuant tosubdivision (a), rendered
adecision on the matter remanded, the party
to whom opportunity was afforded to obtain
further administrative consideration shal, by
motion pursuant to RCFC 6, request an
extension of the stay of proceedings, or, by
motion pursuant to RCFC 7, request the
initiation of proceedings toward otherwise
disposing of the case.

(2) Disposition at Administrative
Level. If, during the period of the stay of
proceedings as provided for in a remand
order, the parties dispose of the case at the
adminigtrative level, the plaintiff shal file a
motion to dismiss the case with prejudice.

(3) Decison on Remand. Upon
completion of proceedings pursuant to an
order of remand under subdivision (a), the
administrative or executive body or officia to
whom the order was directed shall forward
to the clerk for filing 4 copies of the decision
or fina action on remand. A copy of such
decision or action shal be served on each
party by the clerk.

(4) Action by the Parties. Within 30
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days after the filing of a decision or fina
action pursuant to subdivision (3), each party
shdl file with the clerk a notice indicating
whether or not the decision or final action on
remand affords a satisfactory basis for
disposition of the claim at the administrative
level, or whether further proceedings before
the court are deemed required, and, if such
proceedings are desired, what those
proceedings should be. A copy of such
notice shall be served on each adverse party
in conformity with RCFC 5. Theresfter, the
court will enter an order prescribing the
procedure to be followed, either specially or
pursuant to the rules of the court, or take
such other action as may be deemed

appropriate.

Rules Committee Note

RCFC 56.2 has no FRCP counterpart. The
ruleformerly appearedintheserulesasRCFC 60.1.
The renumbering of RCFC 60.1 is intended to
reflect its more logical placement in the
organizational structure of the court’s rules.

Rule 57. Declaratory Judgments

The procedure for obtaining a declaratory
judgment pursuant to 28 U.S.C. §81491(b)(2)
and 1507 shall be in accordance with these rules.
The existence of another adequate remedy does
not preclude a judgment for declaratory relief in
caseswhereit isappropriate. The court may order
a speedy hearing of an action for a declaratory
judgment and may advance it on the calendar.

Rules Committee Note
The reference to 28 U.S.C. 81491(a) was
amended to reflect the corresponding change in that
statute. The court’ sauthority to render declaratory
judgmentsin the context of procurement protestsis
found in 28 U.S.C. §1491(b)(2).

Rule 58. Entry of Judgment

(a) Separate Document.
(1) Every judgment and amended
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judgment must be set forth on a separate
document, but a separate document is not
required for an order disposing of a motion:

(A) [Not Used]

(B) to amend or make
additional findings of fact under
RCFC 52(b);

(C) for attorney fees under
RCFC 54,

(D) for anew trial, or to alter
or amend the judgment, under
RCFC 59; or

(E) for relief under RCFC 60.

(2) Subject to RCFC 54(b):

(A) unless the court orders
otherwise, the clerk must, without
awaiting the court’'s direction,
promptly prepare, sign, and enter
the judgment when:

(i) [Not Used]

(i) the court awards only
costs or a sum certain, or

(iii) the court denies al
relief;

(B) the court must promptly
approve the form of the judgment,
which the clerk must promptly
enter, when:

(i) [Not Used]
(ii) the court grants other
relief not described in RCFC

58(a)(2).

(b) Timeof Entry. Judgment is entered for
purposes of these rules:

(2) if RCFC 58(a)(1) does not requirea
separate document, when it is entered in the
civil docket under RCFC 79(a), and

(2) if Rule RCFC 58(a)(1) requires a
separate document, when it is entered in the
civil docket under RCFC 79(a) and whenthe
earlier of these events occurs:

(A) when it is set forth on a

Separate document, or

(B) when 60 days have run

from entry on the civil docket under

RCFC 79(a).

(c) Cost or Fee Awards.
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(1) Entry of judgment may not be
delayed, nor the time for appeal extended, in
order to tax costs or award fees except as
provided in RCFC 58(c)(2).

(2) When a timely motion for attorney
feesis made under RCFC 54(d)(2) the court
may act before a notice of appeal has been
filed and has become effective to order that
the motion have the same effect under
Federal Rule of Appellate Procedure 4(a)(4)
as atimely motion under RCFC 59.

(d) Request for Entry. A party may request
that judgment be set forth on a separate document
asrequired by RCFC 58(a)(1).

Rules Committee Note

RCFC 58 is essentially identical to the text of
FRCP 58 as amended to December 1, 2002.
Rule 58.1. Notice of Appeal

Review of a decision of this court shall be
obtained by filing with the clerk an original and
the requisite number of copies of a notice of
appeal (but not fewer than four) within the time
and manner prescribed for appeals to United
States courts of appeal as provided for in Rule 3
of the Federal Rules of Appellate Procedure,
together with the fee provided in RCFC
77.1(c)(2) of the Rules of the United States Court
of Federal Claims.

Rules Committee Note
Although the rule has no FRCP counterpart, it
iS a necessary component of the court’'s rules
because it prescribes the time and manner for the
filing of an appeal from a decision of this court.

Rule59. New Trials; Rehearings, Amendment
of Judgments; Reconsider ation
(a) Grounds.

(1) A new trid or rehearing or
reconsideration may be granted to all or any
of the parties and on dl or part of the issues,
for any of the reasons established by therules
of common law or equity applicable as
between private parties in the courts of the
United States. On a motion under this rule,
the court may open the judgment if one has
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been entered, take additional testimony,

amend findings of fact and conclusions of

law or make new findings and conclusions,
and direct the entry of a new judgment.

(2) The court, at any timewhileasuit is
pending before it, or after proceedings for
review have beeninstituted, or within 2 years
after the final dispogition of the suit, may
grant the United States a new trial and stay
the payment of any judgment upon
satisfactory evidence, cumulative or
otherwise, that any fraud, wrong, or injustice
has been done to the United States.

(b) Time for Motion and Response.
Except asprovided in subdivision (a)(2), amotion
for a new tria, or for amendment or
reconsideration of a judgment, shall be filed no
later than 10 days after the entry of the judgment.
When such a motion is based on affidavits, they
shall befiled with the motion. No responseto any
motion under this rule may be filed, unless
requested by the court. The court will not rulein
favor of any motion under this rule without first
requesting by order a response to the motion.

(c) [Not used.]

(d) On Court’s Initiative; Notice;
Specifying Grounds. No later than 10 days after
entry of judgment the court, onitsown, may order
a new trial for any reason that would justify
granting one on aparty’ smotion. After giving the
parties notice and an opportunity to be heard, the
court may grant a timely motion for a new tria
for a reason not stated in the motion. When
granting anew trial on its own initiative or for a
reason not stated in a motion, the court shall
specify the grounds in its order.

(e) Motion to Alter or Amend a
Judgment. Any motion to alter or amend a
judgment shall befiled no later than 10 days after
entry of the judgment.

Rules Committee Note
Minor changes in wording were made to more
closely conform to FRCP 59. Subdivision (c) was
deleted to reflect the difference in Court of Federal
Claims practice, set out in subdivision (b), which
directs that a response to a RCFC 59 motion is
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only required when directed by the court, eveniif the
motion is accompanied by an affidavit. Other
differences were retained, including the distinction
between final and non-final orders, which can bethe
subject of motions for reconsideration at any time
before final judgment.

Rule 60. Relief from Judgment or Order

(a) Clerical Mistakes. Clerical mistakes in
judgments, orders or other parts of the record and
errors therein arising from oversight or omission
may be corrected by the court at any time of its
own initiative or on the motion of any party and
after such notice, if any, as the court orders.
During the pendency of an appeal, such mistakes
may be so corrected before the appeal is docketed
in the appellate court, and thereafter while the
appeal is pending may be so corrected with leave
of the appellate court.

(b) Mistakes; Inadvertence; Excusable
Neglect; Newly Discovered Evidence; Fraud,
Etc. On motion and upon such terms as are just,
the court may relieve a party or the party's legal
representative from a fina judgment, order, or
proceeding for thefollowing reasons: (1) mistake,
inadvertence, surprise, or excusable neglect; (2)
newly discovered evidence which by due
diligence could not have been discovered intime
to move for a new trial under RCFC 59(b); (3)
fraud (whether heretofore denominated intrinsic
or extrinsic), misrepresentation, or other
misconduct of an adverse party; (4) the judgment
is void; (5) the judgment has been satisfied,
released, or discharged, or aprior judgment upon
which it is based has been reversed or otherwise
vacated, or it is no longer equitable that the
judgment should have prospective application; or
(6) any other reason justifying relief from the
operation of the judgment. The motion shall be
made within a reasonable time, and for reasons
(2), (2), and (3) not more than one year after the
judgment, order, or proceeding was entered or
taken. A motion under this subdivision (b) does
not affect thefinality of ajudgment or suspend its
operation. This rule does not limit the power of a
court to entertain an independent actionto relieve
aparty from ajudgment, order, or proceeding, or
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to set aside a judgment for fraud upon the court.
Writs of coram nobis, coram vobis, audita
guerela, and bills of review and billsin the nature
of a hill of review, are abolished, and the
procedure for obtaining any relief from a
judgment shal be by motion as prescribed in
these rules or by an independent action.

Rules Committee Note
Minor changes in wording were made to more
closely conformto FRCP 60. Necessary differences
were retained.

Rule 61. Harmless Error

No error in ether the admisson or the
exclusion of evidence and no error or defect in
any ruling or order or in anything done or omitted
by the court or by any of the partiesis ground for
granting anew tria or for vacating, modifying, or
otherwise disturbing ajudgment or order, unless
refusal to take such action appears to the court
inconsistent with substantial justice. The court at
every stage of the proceeding must disregard any
error or defect in the proceeding which does not
affect the substantial rights of the parties.

Rules Committee Note
The rule as written isidentical to FRCP 61.

Rule 62. Stay of Proceedings to Enforce a
Judgment

(&) Automatic Stay; Exceptions-
Injunctionsand Patent Accountings. Except as
stated herein, no execution shall issue upon a
judgment nor shal proceedings be taken for its
enforcement until the expiration of 10 days after
itsentry. Unless otherwise ordered by the court,
an interlocutory or final judgment in an action for
aninjunction, or ajudgment or order directing an
accounting in an action for infringement of letters
patent, shall not be stayed during the period after
its entry and until an appeal is taken or during the
pendency of an appeal. The provisons of
subdivision () of thisrule governthe suspending,
modifying, restoring, or granting of an injunction
during the pendency of an appeal.

(b) Stay on Motion for New Trial or for
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Judgment. In its discretion and on such
conditions for the security of the adverse party as
are proper, the court may stay the execution of or
any proceedings to enforce a judgment pending
the disposition of a motion for a new trial or to
ater or amend a judgment made pursuant to
RCFC 59, or of a motion for relief from a
judgment or order made pursuant to RCFC 60, or
of amotion for amendment to the findings or for
additional findings made pursuant to RCFC
52(b).

(c) Injunction Pending Appeal. When an
appeal is taken from an interlocutory or fina
judgment granting, dissolving, or denying an
injunction, the court inits discretion may suspend,
modify, restore, or grant an injunction during the
pendency of the appeal upon such terms as to
bond or otherwise as it considers proper for the
security of the rights of the adverse party.

(d) Stay Upon Appeal. When an appeal is
taken the appellant by giving a supersedeas bond
may obtain a stay subject to the exceptions
contained in subdivision (a) of thisrule. The bond
may be given at or after the time of filing the
noticeof appeal or of procuring the order allowing
the appeal, as the case may be. The stay is
effective when the supersedeas bond is approved
by the court.

(e) Stay in Favor of the United States or
Agency Thereof. When an appeal istaken by the
United States or an officer or agency thereof or by
direction of any department of the Government of
the United States and the operation or
enforcement of the judgment is stayed, no bond,
obligation, or other security shall berequiredfrom
the appellant.

(f) Stay According to State Law.
used.]

(g) Power of Appellate Court Not
Limited. Theprovisionsin thisrule do not limit
any power of an appellate court or of ajudge or
justice thereof to stay proceedings during the
pendency of an appea or to suspend, modify,
restore, or grant aninjunction during the pendency
of an appeal or to make any order appropriate to
preserve the status quo or the effectiveness of the
judgment subsequently to be entered.

[Not
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(h) Stay of Judgment as to Multiple
Claimsor Multiple Parties. When a court has
ordered a fina judgment under the conditions
stated in RCFC 54(b), the court may stay
enforcement of that judgment until the entering of
a subsequent judgment or judgments and may
prescribe such conditions as are necessary to
secure the benefit thereof to the party in whose
favor the judgment is entered.

Rules Committee Note
Minor changes in text were made to
subdivision (a) in order to moreclosely conformthe
rule to FRCP 62. However, certain necessary
differences were retained.

Rule 63. Inability of a Judgeto Proceed

If atrial or hearing has been commenced and
the judge is unable to proceed, any other judge
may proceed with it upon certifying familiarity
with the record and determining that the
proceedingsinthe case may be compl eted without
prejudicetothe parties. The successor judgeshall
at the request of a party recall any witnesswhose
testimony is material and disputed and who is
available to testify again without undue burden.
The successor judge may also recal any other
witness.

Rules Committee Note
Subdivisions (b) and (c) were deleted as
unnecessary. The substance of each is covered in
28 U.S.C. § 455 and in the Codes of Conduct for
Judges and Judicial Employees. The rule as re-
written is essentially identical to FRCP 63.

VIII. PROVISIONAL AND FINAL
REMEDIES

Rule 64. Seizure of Person or Property [Not
used.]

Rule 65. Injunctions
(a) Preliminary Injunction.
(1) Notice. No preliminary injunction
shdll beissued without notice to the adverse

party.
(2) Consolidation of Hearing With

Trial on Merits. Before or after the

commencement of the hearing of an

application for a preliminary injunction, the
court may order the tria of the action on the
merits to be advanced and consolidated with
the hearing of the application. Even when
this consolidation is not ordered, any

evidence received upon an application for a

preliminary injunction which would be

admissible upon the trial on the merits
becomes part of the record on the trial and
need not be repeated upon thetrial.

(b) Temporary Restraining Order;
Notice;, Hearing; Duration. A temporary
restraining order may be granted without written
or oral notice to the adverse party or that party's
attorney only if (1) it clearly appearsfrom specific
facts shown by affidavit or by the verified
complaint that immediate and irreparable injury,
loss, or damage will result to the applicant before
the adverse party or that party's attorney can be
heard in oppostion, and (2) the applicant's
attorney certifiestothe court inwriting theefforts,
if any, which have been made to give the notice
and the reasons supporting the attorney's claim
that notice should not be required. Every
temporary restraining order granted without
notice shall be indorsed with the date and hour of
issuance; shall be filed forthwith in the clerk's
office and entered of record; shall define the
injury and state why it isirreparable and why the
order was granted without notice; and shall expire
by its terms within such time after entry, not to
exceed 10 days, as the court fixes, unless within
the time sofixed the order, for good cause shown,
is extended for a like period or unless the party
against whom the order is directed consents that
it may be extended for a longer period. The
reasons for the extenson shall be entered of
record. In case a temporary restraining order is
granted without notice, the motion for a
preliminary injunction shall be set down for
hearing at the earliest possible time and takes
precedence of al matters except older matters of
the same character; and when the motion comes
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on for hearing the party who obtained the
temporary restraining order shal proceed withthe
application for apreliminary injunction and, if the
party does not do so, the court shall dissolve the
temporary restraining order. On 2 days noticeto
the party who obtained the temporary restraining
order without notice or on such shorter notice to
that party as the court may prescribe, the adverse
party may appear and move its dissolution or
modification and in that event the court shall
proceed to hear and determine such motion as
expeditioudy as the ends of justice require.

(c) Security. No restraining order or
preliminary injunction shall issue except upon the
giving of security by the applicant, in such sum as
the court deems proper, for the payment of such
costs and damages as may beincurred or suffered
by any party who is found to have been
wrongfully enjoined or restrained. No such
security shall be required of the United States or
of an officer or agency thereof.

The provisions of RCFC 65.1 apply to a
surety upon abond or undertaking under thisrule.

(d) Form and Scope of Injunction or
Restraining Order. Every order granting an
injunction and every restraining order shall set
forth the reasons for itsissuance; shall be specific
in terms; shall describe in reasonable detail, and
not by reference to the complaint or other
document, the act or acts sought to be restrained;
and is binding only upon the parties to the action,
their officers, agents, servants, employees, and
attorneys, and upon those persons in active
concert or participation with them who receive
actual notice of the order by persona service or
otherwise.

(e) Employer and Employee. These rules
do not modify any statute of the United States
relating to temporary restraining orders and
preliminary injunctions in actions affecting
employer and employee.

Rules Committee Note
Minor textual changes were made to
subdivision (b) in order to moreclosely conformto
its FRCP counterpart. Additionally, subdivision (f)
(titted “Procedures’) has been relocated to
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Appendix C. (Appendix C supersedes former
General Order No. 38, dated May 7, 1998, which
described the court's standard practices in
procurement protest cases filed pursuant to 28
U.S.C. §1491(b).)

Rule 65.1. Security: Proceedings Against

Sureties

(a) Proceedings. Whenever these rules
require or permit the giving of security by a party,
and security is given in the form of a bond or
stipulation or other undertaking with one or more
sureties, each surety submits to the jurisdiction of
the court and irrevocably appoints the clerk of the
court asthe surety's agent upon whom any papers
affecting the surety's liability on the bond or
undertaking may be served. The surety's liability
may be enforced on motion without the necessity
of an independent action. The motion and such
notice of the motion as the court prescribes may
be served on the clerk of the court, who shall
forthwith mail copies to the sureties if ther
addresses are known.

(b) Sureties. Acceptable sureties on bonds
shdl be those bonding companies holding
certificates of authority from the Secretary of the
Treasury. Seethelatest U.S. Treasury Dept. Circ.
570. When a court decision provides for the
giving of security, the clerk will furnish counsd
with the appropriate bond form.

Rules Committee Note
Subdivision (a) is identical to FRCP 65.1.
Subdivision (b) (titled “ Sureties’), athough unique
to this court, provides information useful to the
court’ spractitionersand isthereforebeing retained.

Rule 66. Receivers Appointed by Federal
Courts [Not used.]
Rule 67. Deposit in Court [Not used.]
Rule 68. Offer of Judgment
At any time more than 10 days before the

trial begins, aparty defending against aclaim may
serve upon the adverse party an offer to alow
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judgment to be taken against the defending party
for themoney or property or to the effect specified
in the offer, with costs then accrued. If within 10
days after the service of the offer the adverse
party serves written notice that the offer is
accepted, either party may then file the offer and
notice of acceptance together with proof of
servicethereof, and thereupon theclerk shall enter
judgment. An offer not accepted shall be deemed
withdrawn and evidence thereof is not admissible
except in a proceeding to determine costs. If the
judgment finally obtained by the offeree is not
more favorable than the offer, the offeree must
pay the costs incurred after the making of the
offer. The fact that an offer is made but not
accepted does not preclude a subsequent offer.
Whentheliability of one party to another has been
determined by order or judgment, but the amount
or extent of the liability remainsto be determined
by further proceedings, the party adjudged liable
may make an offer of judgment, which shall have
the same effect as an offer made before trid if it
is served within areasonabletime not lessthan 10
days prior to the commencement of hearings to
determine the amount or extent of liability.

Rules Committee Note
A minor change in wording was made in order
to more closely conform to FRCP 68.

Rule 69. Execution [Not used.]

Rule 70. Judgment for Specific Acts; Vesting
Title [Not used.]

Rule 71. Process in Behalf of and Against
Persons Not Parties [Not used.]
IX. SPECIAL PROCEEDINGS

Rule 71A. Condemnation of Property [Not
used.]

Rule 72. Notice of Appeal [Not used.]

Rules Committee Note

Chapter 1X of the Federa Rules of Civil
Procedure, titled *“Special Proceedings,”
(comprising FRCP 71A -- FRCP 73) has not been
included in the main body of the court’s rules.
Instead, rules relating to the court's specia
proceedings appear in the appendices to the rules.

Rule73. Magistrate Judges; Trial by Consent
and Appeal Options [Not used.]

Rule 74 - 76. [Abrogated.]

X.COURT AND CLERK

Rule 77. Court and Clerk

(a) Court Always Open. The court shall be
deemed always open for the purpose of filing any
pleading or other proper paper, of issuing and
returning process, and of making and directing all
interlocutory motions, orders, and rules.

(b) Trials and Hearings, Proceedings in
Chambers.

(1) Proceedings Generally. All trids
upon the merits shall be conducted in open
court and so far as convenient in a regular
courtroom. All other actsor proceedingsmay
be done or conducted by a judge in
chambers, without the attendance of theclerk
or other court officials or at any other place
designated by order.

(2) Trials or Hearings in Foreign
Countries. Upon motion of aparty or upon
the judge’'s own initiative, and upon a
determination by the judge to whom the case
is assigned that the interests of economy,
efficiency, and justice will be served, the
chief judge of the Court of Federal Claims
may issue an order authorizing ajudge of the
court to conduct proceedings, including
evidentiary hearings and trials, in a foreign
country whose laws do not prohibit such
proceedings.

(c) Clerk's Office and Orders by Clerk.
The clerk’s office with the clerk or a deputy in
attendance shall be open during businesshourson
al days except Saturdays, Sundays, and the
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following holidays: New Y ear'sDay, Inauguration
Day, Birthday of Martin Luther King, Jr.,
Washington's Birthday, Memorial Day,
Independence Day, Labor Day, Columbus Day,
Veterans Day, Thanksgiving Day, Christmas
Day, and any other day designated as aholiday by
the President or the Congress of the United
States. All motionsand applicationsintheclerk’s
officefor issuing process, process to enforce and
execute judgments, for entering defaults or
judgments by default, and for other proceedings
which do not require allowance or order of the
court are grantable of course by the clerk; but the
clerk's action may be suspended or atered or
rescinded by the court upon cause shown.

(d) Notice of Orders or Judgments.
Immediately upon the entry of an order or
judgment the clerk shall serve anatice of the entry
in the manner provided for in RCFC 5 upon each
party who is not in default for failure to appear
and shall make anotein the docket of the service.
Any party may in addition serve a notice of such
entry in the manner provided in RCFC 5 for the
service of papers. Lack of notice of the entry by
the clerk does not affect the time to appeal or
relieve or authorize the court torelieve aparty for
failure to appea within the time allowed, except
as permitted in Rule 4(a) of the Federal Rules of
Appellate Procedure.

Rules Committee Note

In order to more closely paralld the structure
and content of FRCP 77, RCFC 77 has been
modified as follows:

Former subdivisions (a) (referring to the
court’s “Name”’), (b) (referring to the court’s
“Seal”), (d) (ceptioned “Citations’) and (e)
(identifying the court’s judicia power as being
exercisable by a sdngle judge, except in
congressional reference cases), havebeen deleted as
unnecessary.

Subdivision (b) (formerly subdivision (h) of
thisrule) ischangedintwo respects. First, inorder
better to reflect itscontent, thesubdivisionisretitled
to read “Trials and Hearings, Proceedings in
Chambers’ (inlieu of “ Trials and Hearings; Orders
in Chambers’). Second, the subdivision has been
divided into paragraphs (1) and (2). Paragraph (1),
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captioned “Proceedings Generadly,” retains the
rule's earlier language; paragraph (2), captioned
“Trials or Hearings in Foreign Countries,” is new.

Paragraph (2) was added to recognize the court’s
authority under 28 U.S.C. § 798(b) to conduct trials
or hearings in foreign countries.

Former subdivision (f) (titled “ Assignment of
Cases’) was renumbered as RCFC 40.1.

Former subdivision (g) (titled “Signing of
Orders for Absent Judges’) was renumbered as
RCFC 77.2(b).

Former subdivisons (I) & (k) (titled,
respectively, “Scheduling Courtrooms’ and “Fee
Schedule’), were renumbered as RCFC 77.1.

Finally, former subdivision (m) was deleted in
order to recognize the right of certain court
employees to participate in pro bono legal work
under the guidelines prescribed for that purpose by
the Codes of Conduct for Judicial Employees.

Rule 77.1. Business Hours, Scheduling and
Fees

(a) BusinessHours. The Officeof the Clerk
isopen during the hours 8:45a.m. to 5:15 p.m. on
business days. A night box is provided for filing
with the Office of the Clerk between the hours of
5:15 p.m. and 12:00 midnight on any businessday
for papers duethat day. Thebox islocated inside
the gate at the garage entrance on H Street. It is
suggested that counsel telephonethe clerk's office
by 9:30 am. of the next day as to receipt, (202)
219-9562.

(b) Scheduling. Theclerk shal schedulethe
use of courtroomsin Washington, D.C., and shall
be responsible for all arrangements for
courtrooms and other facilities required by the
court at locations other than in Washington, D.C.
All conferences, oral arguments, trials, and other
recorded appearances shall be scheduled by the
judge by order filed with the clerk.

(c) Fee Schedule.

(1) Fees for services rendered by the
clerk are payable in advance; all checks are
to be made payable to “ Clerk, United States
Court of Federa Claims.”

(2) Feesare:

Admission to practice and certificate
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(Calligraphied certificate .......$25.00)
Duplicate certificate of admission or
certificate of good standing....$15.00

Filing complaint.................... $150.00
Filing intervening
complaint........ccoceeeeerenennne. $150.00
Certifying any document or

070 = G $7.00

Reproducing any record, entry or other
paper for amaximum of 50 pages
......................................... $.50 per page
Filing Notice of Apped.......$105.00
(includes $5.00 natice of appea and
$100.00 Court of Appeals fees)
Receipt of monthly listing of court orders
and opinions................ $15.00
Record search (per name or item

Such other fees as authorized by the
Judicial Conference of the United States.

Rules Committee Note
Former RCFC 77.1 was ddeted inits entirety.
Current RCFC 77.1 reflects portions of the text of
former subdivisions (c) as well as subdivisions (h)
and (i) of RCFC 77.

Rule 77.2. Authorization to Act on Certain
Motions

(a) Clerk Authorization. Any motion for
enlargement of time to answer or respond to the
complaint or, for substitution of counsal, may be
acted upon by the clerk of the court if (1) the
motion states that opposing counsel has no
objection, (2) no opposition to the motion has
been timely filed, or (3) opposing counse! files a
consent.

In acting on motions for enlargement of time
under this subdivison of the rule, the tota
enlargement of time allowed by the clerk with
respect to any matter shall not exceed 60 days.

(b) Signing of Ordersfor Absent Judges.
If the judge to whom the action is assigned is not
available and there is an emergency necessitating
anorder, the matter shall be presented to the chief
judge, or to another judge designated by the
assigned judge.
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Rules Committee Note

This rule has no FRCP counterpart. Therule
was changed in several respects. First, former
subdivisions (a) and (b) were combined into a new
subdivison (a). Second, language in former
subdivison (a) relating to the “permanent
withdrawal of papers’ was deleted to reflect
corresponding changes in RCFC 77.3 that abolish
the practice of permitting the withdrawal of papers
fromthe clerk’ s office. Third, former subdivisions
(c) and (d) were deleted as unnecessary. Finaly,
new subdivision (b) reflects text transferred from
former subdivision (g) of RCFC 77.

Rule 77.3. Withdrawal of Papers, Exhibits

(a) Withdrawal for Trial. The reporter
engaged to transcribe the evidence may
temporarily withdraw all papers and exhibits for
useduring any trial session. All exhibitsadmitted
into evidence or designated to accompany the
transcript shall remain in the reporter’s custody
until the transcript of the court session is filed
with the clerk.

(b) Withdrawal of Papers and Exhibits.
No papers or exhibits filed with the court shall be
temporarily or permanently withdrawn from the
office or custody of the clerk except by order of
the court. No such order will be entered exceptin
extraordinary circumstances. Intheevent of such
withdrawal, arecord of the filing and the order of
withdrawal shall be preserved.

(c) Disposition of Physical Exhibits. All
physical exhibits, including models, diagrams,
depositions, transcripts, briefs, tables, and charts
shdl be removed from the clerk’ s custody by the
party by whom they were produced or offered
within sixty (60) days after the entry of final
judgment by this court, or, in the event of an
appeal, within ninety (90) days after the receipt
and filing of a mandate or other process or
certificate showing the disposition of the case by
the appellate court; otherwise, such exhibits shall
be deemed abandoned and shall be destroyed or
otherwise disposed of by the clerk.

(d) Sealed Materials. Unless otherwise
specified by order, no earlier than five years after
the entry of final judgment by this court, or, inthe

9/15/03



event of appeal, within five years after the receipt
and filing of a mandate or other process or
certificate showing disposition of the case by the
appellate court, the clerk may notify the parties
that materials maintained under seal shal be
unsealed, absent timely notice of objection by
either party.

Rules Committee Note

This rule has no FRCP counterpart. Therule
has been amended in severa respects:

First, former subdivison (a) was deleted,
thereby diminating the practice of permitting
temporary withdrawal of exhibitsand papersby the
parties. The need to accommodate the copying of
extensive parts of a record should be addressed
directly through arrangements made by the clerk.

Subdivision (a), formerly subdivision (b), was
amended to clarify that the reporter is to retain
custody of the transcript and exhibits until they are
filed with the clerk.

New subdivision (b), formerly subdivision (c),
clarifies that no withdrawal of papers or exhibits
from the clerk’ s office may occur in the absence of
a court order, and then only in extraordinary
circumstances. The fact of withdrawal shall be
preserved in the court’ s docketing entries.

New subdivision (c), formerly subdivision (d),
was rewritten to clarify the practice with respect to
the disposition of physical exhibits and to make
clear the parties obligation to retrieve such
exhibits, to avoid their loss through routine
disposal. Thereferencetoin camera materialswas
omitted, because such materials are not filed with
the Office of the Clerk.

New subdivision (d) establishes a procedure
for handling materialsfiled under seal, requiring the
parties affirmatively toindicateadesireto maintain
filingsin closed cases under sedl.

Rule 78. Motions Day [Not used.]

Rule 79. Books and Records Kept by the
Clerk and EntriesTherein
(&) Civil Docket. The clerk shal keep a
book known as “civil docket" of such form and
style as may be prescribed by the Director of the
Adminigtrative Office of the United States Courts
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with the approval of the Judicial Conference of
the United States, and shall enter therein each
civil action to which these rules are made
applicable. Actions shall be assigned consecutive
file numbers. The file number of each action shall
be noted on the folio of the docket whereon the
first entry of the action is made. All papers filed
with the clerk, all process issued and returns
made thereon, except for subpoenas, al
appearances, orders, and judgments shall be
entered chronologically in the docket on the folio
assigned to the action and shall bemarked withits
file number. These entries shall be brief but shall
show the nature of each paper filed or writ issued
and the substance of each order or judgment of
the court and of the returns showing execution of
process. The entry of an order or judgment shall
show the date the entry is made.

(b) Civil Judgmentsand Orders. Theclerk
shdl keep, in such form and manner as the
Director of the Administrative Office of the
United States Courts with the approval of the
Judicial Conference of the United States may
prescribe, a correct copy of every fina judgment
or appealable order, or order affecting title to or
lien upon real or personal property, and any other
order which the court may direct to be kept.

(c) Indices; Calendars. Suitable indices of
the civil docket and of every civil judgment and
order referred to in subdivision (b) of this rule
shall be kept by the clerk under the direction of
the court.

(d) Other Books and Records of the
Clerk. Theclerk shdl a so keep such other books
and records as may be required from timeto time
by the Director of the Administrative Office of the
United States Courts with the approval of the
Judicial Conference of the United States.

Rules Committee Note
Theword*“civil” was added to subdivision (a)
to more closely conform the rule to FRCP 79.
RCFC 79 asit now readsis essentially identical to
FRCP 79.

Rule 80. Record or Transcript as Evidence
Whenever thetestimony of awitnessat atrial
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or hearing which was reported is admissible in
evidence at alater tria, it may be proved by the
transcript thereof duly certified by the person who
reported the testimony.

Rules Committee Note
Former subdivisions (a), (b) and (c) were
deleted and minor changes were made to former
subdivision (d) in order to moreclosely conformthe
rule to FRCP 80.

Rule 80.1. Instructionsto Reporters

(a) Record of Proceedings. The court will
furnish a reporter to take down the tria
proceedings and transcribe the samein any trial.

(b) Reporter; Control. Thereporter shall be
under the jurisdiction and control of the judge.

(c) Caption Page. There shal be stated on
the caption page: (a) the style of the cause in
which the testimony is taken; (b) the place and
date of itstaking; (c) the identity of the party by
whom each witnessiis called; (d) the name of the
judge; and (e) the appearances of counsel. See
Appendix of Forms, Form 3.

(d) Testimony. It shal appear in the
transcript of the proceedings and testimony by
whom each witness was examined and
cross-examined. At the top of each page shall
appear the name of the witness and the nature of
his examination, such as Roe-direct, Roe-cross,
Roe-redirect.

(e) Preparation of Transcript. Thereporter
shall transcribe al testimony on nontransparent
white paper, either 8 %2 incheswide by 11 inches
long, or 8incheswide by 10 Y2 incheslong, bound
on the left margin. The pages shall be numbered
consecutively, with a minimum of 25 lines per
page. Itisnot necessary for the witnessesto sign
the transcripts of their testimony.

(f) Exhibits. All exhibits offered by either of
the parties shall bear the caption and number of
the case, the exhibit numbers, in figures, whether
for plaintiff or defendant unlessthe court provides
for the offering parties to otherwise designate
their exhibits, and the number of sheets in each
exhibit. All exhibits admitted in evidence or
designated to accompany the transcript shall
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accompany and be filed with the transcript of the
testimony, but shall not be affixed thereto.

(g) Certificate of Reporter. The reporter
shdl append to the transcript of the testimony a
certificate similar to Appendix of Forms (Forms
3A and 3B). The certificate shall be signed by the
reporter.

(h) index. At the beginning of each volume
of the transcript of testimony, there shall be an
index containing: (a) the names of the witnesses
examined, citing the pages of the transcript where
direct, cross, redirect, or recross-examination of
the respective witnesses began; and (b) the
exhibitsin the casg, first for the plaintiff and then
for the defendant, with a brief statement of the
nature of each of the exhibits and with references
to the pages of the transcript where said
respective exhibits were (1) offered and (2)
received in evidence. In addition, upon the
preparation of the final transcript, where the
number of pages exceeds 500, a master index
containing the sameinformation shal be prepared
and bound separately.

(i) Return of Transcript and Exhibits.
Unless otherwise ordered by the judge, the
reporter shall file the transcript of trid
proceedings, including the exhibits admitted in
evidence or designated to accompany the
transcript, with the clerk within 30 days after the
conclusion of the trial session at which such
proceedings were had. The filing may be
accomplished by personal delivery of the
transcript and exhibits to the clerk's office or by
enclosing them in apacket and transmitting them
to the Clerk, United States Court of Federal
Claims, 717 Madison Place, N.W., Washington,
D.C. 20005, in sufficient time for the transcript
and exhibits to be filed within the prescribed
period. The obligation for the filing of the
transcript and exhibits within the prescribed
period rests upon the reporter.

Rules Committee Note
RCFC 80.1 has no FRCP counterpart. The
rule’ sprincipal text formerly appeared intheserules
as Appendix A. The incorporation of former
Appendix A into the main body of therules reflects
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amorelogical placement of its subject matter inthe
organizational structure of the court’s rules.
Additionally, aspart of thisrule srelocation, Forms
A and B of former Appendix A (pertaining to
reporter certifications) were assigned to the new
Appendix of Forms. They appear there as Forms
3A and 3B.

Other changes introduced in this rule include
the following:

Subdivision (a) of the rule formerly appeared
intheserules as paragraph (b)(1) of RCFC 39. The
changes introduced in new subdivison (a) were
deemed necessary in order to eiminate uncertainty
as to the court’ s authority to furnish a reporter for
trials scheduled outside of the United States.

Subdivision (b) of the rule formerly appeared
as paragraph (b)(2) of RCFC 39.

Subdivision (i) of theruleformerly appeared as
paragraph (b)(3) of RCFC 39. Additiondly,
subdivision (i) reflects the change in the court’s
name.

XI. GENERAL PROVISIONS
Rule 81. Applicability in General [Not used.]

Rule 82. Jurisdiction and Venue Unaffected
[Not used.]

Rule 83. Rules by Court of Federal Claims;

Judge’ s Directives

(@) Rules. The United States Court of
Federal Claims, acting by amajority of itsjudges,
may, after giving appropriate public noticeand an
opportunity for comment, make and amend rules
governing its practice. Such rules, to the extent
permitted by this court’s jurisdiction, shall be
consstent with the Federa Rules of Civil
Procedure and to any uniform numbering system
prescribed by the Judicial Conference of the
United States. A rule takes effect on the date
specified by the court and remainsin effect unless
amended by the court. Copies of rules and
amendments shall bemadeavailabletothe public.

(b) Procedures When There is no
ControllingLaw. A judgemay regulate practice
inany manner consistent with federal law or rules
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adopted under 28 U.S.C. 8§ 2072, or 2503(b).
No sanction or other disadvantage may be
imposed for non-compliance with any
requirement not in federal law, federal rules, or
these rules, unless the alleged violator has been
furnished inthe particular case with actual notice
of the requirement.

Rules Committee Note
RCFC 83 ismodeled after FRCP 83. Therule
recognizes the court’ s rule-making authority as set
forthat 28 U.S.C. § 2503, as wdl as the individud
judge's authority to regulate practice in an
individual case, solongasthat practiceiscons stent
with federal law and rules.

Rule83.1. Attorneys

(a) Attorneys Eligible to Practice. Only
attorneys who are members of the bar of this
court and who comply with these rules may enter
an appearance, file pleadings, and practicein this
court, provided that any attorney admitted to
practice before the highest court of any state,
territory, possession or the District of Columbia
may participate pro hac vicein any proceeding at
the request of and in the presence of the attorney
of record for a party to the proceeding, or
otherwise with the approval of the court. All
attorneys who were membersin good standing of
the bar of the United States Court of Claims are
eligible to practice herein. See RCFC 83.1(c)(2)
concerning authorization to sign filings.

(b) Admission to Practice.

(1) Qualifications;, Oath. Any person
of good moral character who has been
admitted to practice before the Supreme
Court of the United States, the United States
Court of Appeals for the Federal Circuit, or
the highest court of any state, territory,
possession, or the District of Columbia, and
isin good standing therein, may be admitted
to practice before this court upon oral motion
or by verified application, as provided in this
rule, and upon taking or subscribing to the
following oath: 1, , do solemnly
swear (or affirm) that 1 will support the
Congtitution of the United States and that |
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will conduct myself in an upright manner as
an attorney of this court.
(2) Upon Oral Motion.

(A) InWashington, D.C. Anord
motion for admission may be made by a
member of the bar of this court before
any judge, and the judge or the clerk
shdl administer the oath. Motions for
admission will be heard the first
Thursday of each month which is not a
legal holiday as defined by RCFC 6(a).
Where the first Thursday of the month
falson alega holiday, admissions will
be held on the second Thursday of the
month. Applicants for admission must
appear inthe clerk’ s office no later than
9:30 am. to pay the admission fee and
fill out the necessary papers. Mations
will be heard promptly at 10:00 am., in
Courtroom No. 4, Room 501, National
Courts Building, 717 Madison Place,
N.W., Washington, D.C. 20005.
Applicants who for special reasons are
unable to appear for admission on the
first Thursday of the month should
contact the Office of the Clerk to make
appropriate arrangements.

(B) Outside Washington, D.C.
An oral motion for admission may be
made by a member of the bar of this
court before a judge outside
Washington, D.C., who shall administer
the oath. Asapreliminary to the motion,
the attorney who moves the admission
shdl submit tothejudge the appropriate
form obtained from the judge and
completed by the applicant. In the
absence of an oral motion for admission
in conformity with this subdivision, the
applicant may advise the judge of the
applicant's qudlifications as set forth in
subdivision (b)(1). Upon consideration
thereof, and upon representation by the
attorney that such attorney will promptly
apply to the clerk for admisson by
verified application as provided in
subdivison (b)(3), the judge may
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permit the applicant to participate in the

particular proceeding.

(3) By Verified Application. Without
need for appearing in person, admission may
be made upon presentation to the clerk of a
verified application showing that the
applicant is possessed of the qualifications
described in subdivison (b)(1). See
Appendix of Forms, Form 1. Theapplication
shdll be accompanied by: (A) acertificate of
ajudge or of the clerk of any of the courts
specifiedin subdivision (b)(1) indicating that
the applicant is a member of the bar of such
court and isingood standing therein; (B) two
letters or signed statements of members of
the bar of this court or of the Supreme Court
of the United States, not related to the
applicant, affirming that the applicant is
personally known to them, that the applicant
possesses al the qualifications required for
admission to the bar of this court, that they
have examined the application, and that the
applicant's personal and professiona
character and standing are good; and (C) an
oath in the form prescribed in subdivision
(b)(1) signed by the applicant and
administered by an officer authorized to
administer oaths in the date, territory,
possession, or the District of Columbia,
where the oath is administered, or as
permitted by 28 U.S.C. §1746.

(4) Fee for Admission. Unless the
applicant is an atorney representing the
United States beforethis court, anadmission
feeasprovidedfor inRCFC 77.1 (c)(2) shall
be paid in advance in cash or by check
payable to “Clerk, United States Court of
Federa Claims."

(5) Admission of Foreign Attorneys.
An attorney, barrister, or advocate who is
qudified to practice in the highest court of
any foreign state may be specialy admitted
for purposes limited to a particular case.
Suchattorney, barrister or advocate shall not,
however, be authorized to act as attorney of
record. In the case of such applicants, the
oath shall not be required and there shall be
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no fee. Such admission shal be only on
written motion of amember of the bar of this
court, filed with the clerk at least 3 daysprior
to the consideration of the motion by the
court.

(c) Attorneysof Record.

(1) Onefor Each Party. Thereshall be
but one attorney of record for a party in any
case at any one time, and such attorney of
record shall be anindividual (and not afirm)
who hasbeen admitted to practice beforethis
court. Any other attorneys assisting the
attorney of record shall be designated as *“ of
counsal.”

(2) Authorizationto Sign Filings. Any
attorney who is a member of the bar of this
court may sign any filing in the attorney of
record's name. An attorney who signs the
name of the attorney of record shall so
indicate by adding the following after the
name of the attorney of record: “by [the
signing attorney's full name]." Authorization
tosign filingsshall not relieve the attorney of
record from the provisions of RCFC 11.

(3) Appearance. For parties other than
the United States, the attorney of record shall
include on the initid pleading or paper said
attorney's name, address, telephone, and
facsmile number. For the United States the
attorney who is to appear as the attorney of
record shall, promptly after service of the
complaint, filewiththe clerk and serve onall
other parties a notice of appearance setting
forththeidentical information. The attorneys
of record for al parties shal promptly file
withthe clerk and serve on dl other partiesa
notice of any change in address.

(4) Changeby PartiesOther thanthe
United States. A party other thanthe United
States may by leave of court on motion
change the party's attorney at any time. The
motion may be signed by said party in person
or by the newly designated attorney
accompanied by an affidavit of appointment
executed by such attorney. If the consent of
the previous attorney of record is annexed to
or endorsed on the motion, substitution shall
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be accomplished by an appropriate entry on
the docket by the clerk. When the motion is
not thus shown to have the consent of the
previous attorney, such attorney shall be
served with the motion, and shall have 14
days to show cause why the motion should
not be allowed.

(5) Change by the United States. A
new notice of appearance shall be filed and
served on al parties by the United States
whenever a case is reassigned to another
attorney.

(6) Withdrawal of Attorney. No
attorney of record for a plaintiff or a third
party may withdraw such attorney's
appearance except by leave of the court on
motion and after notice is served on such
attorney's client.

(7) Death of Attorney. If the attorney
of record dies, a suggestion of such
attorney's death shall be made, and amotion
to substitute another attorney admitted to
practice before this court may be made by
the plaintiff.

(8) Unrepresented Party. An
individual may represent onesdf or a
member of one'simmediate family asaparty
before the court. Any other party, however,
must be represented by an attorney who is
admitted to practice in this court. A
corporation may only be represented by
counsdl. The terms counsel or attorney in
these rules shal include unrepresented
parties.

(d) Honorary Membership. Honorary

membership in the bar of the court may be
granted from time to time to distinguished
professionas of the United States or of other
nations who are knowledgeable in the affairs of
law and government in their respective countries.
After nomination by the chief judge and approval
by the court, the candidate for honorary
membership will be presented at the bar in
person. A certificate of honorary membership in
the bar will be presented to the person so honored.

Rules Committee Note
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This rule has no FRCP counterpart. Former
RCFC 83.1 (“Content of Briefs or Memoranda;
Length of Briefs or Memoranda’) has been
renumbered as RCFC 5.2. The renumbering of
RCFC 83.1 was intended to reflect its morelogical
placement in the organizational structure of this
court’s rules.

The substance of the rule reflects the text of
former RCFC 81, as modified. Paragraph (2) of
subdivision(c) (formerly paragraph (d)(2) of RCFC
81) was amended to formalize the court’s practice
of alowingjoint filingsto be signed by one counsdl,
on behalf of both counsdl, when authorized to do so
by opposing counsel. Also, subdivison (€) of
former RCFC 81 (relating to attorneys fees and
expenses) was not retained as part of this rule but
was, instead, incorporated into RCFC 54 (d)(2).

In addition, former General Order No. 15,
“Honorary Bar Membership,” wasdlightly modified
and moved to new subdivision 83.1(d).

Rule83.2. Rulesof Disciplinary Enfor cement.

The United States Court of Federal Claims,
in furtherance of its inherent power and
responsibility to supervise the conduct of
attorneys who are admitted to practice before it,
or admitted for the purpose of a particular
proceeding pursuant to RCFC 83.1(a) and (b)(5),
promulgates the following Rules of Disciplinary
Enforcement superseding all of its other rules
pertaining to disciplinary enforcement heretofore
promulgated.

(a) Attorneys Convicted of Crimes.

(1) Upon thefiling with the court of a
certified copy of a judgment of conviction
demonstrating that any attorney admitted to
practice before the court has been convicted
in any court of the United States, or the
Digtrict of Columbia, or of any state,
territory, commonwealth or possession of the
United States of a serious crime as
hereinafter defined, the court shall enter an
order immediately suspending that attorney,
whether the conviction resulted from a plea
of guilty or nolo contendere or from averdict
after tria or otherwise, and regardless of the
pendency of any apped, until final
disposition of adisciplinary proceeding to be
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commenced upon such conviction. A copy of
such order shall immediately be served upon
the attorney. Upon good cause shown, the
court may set aside such order when it
appears in the interest of justice so to do.

(2) The term serious crime shal
include any felony and any lesser crime a
necessary element of which, as determined
by the statutory or common law definition of
such crime in the jurisdiction where the
judgment was entered, involves fase
swearing, misrepresentation, fraud, willful
fallure to file income tax returns, deceit,
bribery, extortion, misappropriation, theft, or
an attempt or a conspiracy or solicitation of
another to commit a serious crime.

(3) A certified copy of ajudgment of
conviction of an attorney for any crime shall
be conclusive evidence of the commission of
that crime in any disciplinary proceeding
instituted against that attorney based upon
the conviction.

(4) Uponthefiling of acertified copy of
ajudgment of conviction of an attorney for a
serious crime, the court shall, in addition to
suspending that attorney in accordance with
the provisions of thisrule, refer the matter to
counsal for the institution of a disciplinary
proceeding before the court inwhichthesole
issue to be determined shall be the extent of
the final discipline to be imposed as a result
of the conduct resulting in the conviction,
provided that a disciplinary proceeding so
instituted will not be brought to fina hearing
until &l appeals from the conviction are
concluded.

(5) Uponthefiling of acertified copy of
ajudgment of conviction of an attorney for a
crime not congtituting a serious crime, the
court may refer the matter to counsel for
whatever action counsel may deem
warranted, including the institution of a
disciplinary proceeding before the court;
provided, however, that the court may inits
discretion make no reference with respect to
convictions for minor offenses.

(6) An attorney suspended under the
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provisions of this rule will be reinstated
immediately upon the filing of a certificate
demonstrating that the underlying conviction
of aserious crime has been reversed, but the
reinstatement  will not terminate any
disciplinary proceeding then pending against
the attorney, the disposition of which shall be
determined by the court on the basis of all
available evidence pertaining to both guilt
and the extent of discipline to be imposed.

(b) Disciplinelmposed by Other Courts;

Disbar ment on Consent or Representation in
Other Courts.

(1) Any attorney admitted to practice
before the court shall, upon being subjected
to public discipline by any other court of the
United States or District of Columbia, or by
acourt of any state, territory, commonwealth
or possession of the United States, promptly
inform the clerk of such action.

(2) Any attorney admitted to practice
before the court shall, upon being disbarred
on consent or resigning from the bar of any
other court of the United States or the
District of Columbia, or from the bar of any
state, territory, commonweslth, or possession
of the United States while an investigation
into allegations of misconduct is pending,
promptly informtheclerk of such disbarment
on consent or resignation.

(3) Uponthefiling of acertified copy of
a judgment or order demonstrating that an
attorney admitted to practice beforethe court
has been disciplined by another court or upon
accepting disbarment on consent or
resignation, the court shall forthwith issue a
notice directed to the attorney containing: a
copy of the judgment or order from the other
court or a copy of the communication
indicating disbarment on consent or
resignation; and an order to show cause
directing that the attorney inform the court
within 30 days after service of that order
upon the attorney, personally or by mail of
any clam by the attorney predicated uponthe
grounds set forth in paragraph (5), and that
the imposition of the identical discipline by
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the court would be unwarranted and the
reasons therefor.

(4) In the event the discipline imposed
in the other jurisdiction has been stayed
there, any reciprocal discipline imposed in
the court shall be deferred until such stay
expires.

(5) Upon the expiration of 30 days
from service of the notice issued pursuant to
the provisions of paragraph (3), the court
shdl impose the identical discipline unless
the respondent-attorney demonstrates, or the
court finds, that upon the face of the record
upon which the discipline in another
jurisdiction is predicated it clearly appears:

(A) that the procedure was so
lacking in notice or opportunity to be
heard as to constitute a deprivation of
due process;

(B) or that there was such an
infirmity of proof establishing the
misconduct as to give rise to the clear
conviction that the court could not,
consistent with its duty, accept as fina
the conclusion on that subject;

(C) or that the impostion of the
same discipline by the court would
result in grave injustice;

(D) or that the misconduct
established is deemed by the court to
warrant substantially different
discipline.

Where the court determines that any of said

eementsexist, it shall enter such other order asit
deems appropriate.

(6) In &l other respects, a find
adjudication in another court that an attorney
has been guilty of misconduct shall establish
conclusively the misconduct for purposes of
adisciplinary proceeding in the court.

(7) The court may at any stage appoint
counsel to prosecute the disciplinary
proceedings.

(c) Standardsfor Professional Conduct.

(1) For misconduct defined in thisrule
and after notice and opportunity to be heard,
any attorney admitted to practice before the
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court may be disbarred, suspended from
practice before the court, publicly
reprimanded, or subjected to such other
disciplinary action as the circumstances may
warrant.

(2) Acts or omissions by an attorney
admitted to practice before the court,
individually or in concert with any other
person or persons, which violate the Code of
Professional Responsibility adopted by the
court shall constitute misconduct and shall be
groundsfor discipline, whether or not the act
or omission occurred in the course of an
attorney-client relationship. The Code of
Professional Responsibility adopted by the
court isthe American Bar Association Model
Rules of Professional Conduct, as amended
from timeto time by the Association, except
as otherwise provided by specific rule of the
court.

(d) Disciplinary Proceedings

(1) When misconduct or allegations of
misconduct which, if substantiated, would
warrant discipline on the part of an attorney
admitted to practice before the court shall
come to the attention of a judge or special
master of the court, whether by complaint or
otherwise, and the applicable procedure is
not otherwise mandated by this rule, the
judge or specia master shall refer the matter
to the chief judge for determination whether
the matter should bereferredto adisciplinary
judgefor aformal disciplinary proceeding or
the formulation of such other
recommendation as may be appropriate.

(2) Should the disciplinary judge
conclude after review that a forma
disciplinary proceeding should not be
initiated against the respondent-attorney
because sufficient evidenceis not present, or
because there is pending another proceeding
against the respondent-attorney the
disposition of which in the judgment of the
disciplinary judge should be awaited before
further action by the court is considered or
for any other vaid reason, the disciplinary
judge shall file with the court a
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recommendation for disposition of the
matter, whether by dismissal, admonition,
deferral, or otherwise setting forth the
reasons therefor.

(3) To initiate forma disciplinary
proceedings, the disciplinary judge shdl file
an order of the court upon a showing of
probable cause requiring the
respondent-attorney to show causewithin 30
days after service of that order upon that
attorney, personaly, or by mail, why the
attorney should not be disciplined.

(4) Upon the respondent-attorney's
answer to the order to show cause, if any
issue of fact is raised or the
respondent-attorney wishes to be heard in
mitigation, thedisciplinary judgeshall set the
matter for prompt hearing.

(e) Disbarment on Consent While Under

Disciplinary Investigation or Prosecution

(1) Any attorney admitted to practice
before the court who is the subject of an
investigation into or a pending proceeding
involving allegations of misconduct may
consent to disbarment, but only by delivering
to the court an affidavit stating that the
attorney desiresto consent to disbarment and
that:

(A) the attorney's consent is freely
and voluntarily rendered; the attorney is
not being subjected to coercion or
duress; the attorney isfully aware of the
implications of so consenting;

(B) theattorney isawarethat there
is a presently pending investigation or
proceeding involving alegations that
there exist grounds for the attorney's
discipline the nature of which the
attorney shall specificaly set forth;

(C) theattorney acknowledgesthat
the materia facts so aleged are true;
and

(D) the attorney so consents
because the attorney knows that if
charges were predicated upon the
matters under investigation, or if the
proceeding were prosecuted, the
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attorney could not successfully defend

himsdlf.

(2) Upon receipt of the required
affidavit, the court shall enter an order
disbarring the attorney.

(3) The order disbarring the attorney on
consent shall be a matter of public record.
However, the affidavit required under the
provisions of this rule shall not be publicly
disclosed or made available for use in any
other proceeding except upon order of the
court.

(f) Reinstatement.

(1) After Disbar ment or Suspension.
An attorney suspended for three months or
less shall be automatically reinstated at the
end of the period of suspension upon the
filing with the court of an affidavit of
compliance with the provisions of the order.
An attorney suspended for more than three
monthsor disbarred may not resume practice
until reinstated by order of the court, except
as provided in subdivision (a) of thisrule.

(2) Time of Application Following
Disbarment. A person who has been
disbarred after hearing or by consent may not
apply for reinstatement until the expiration of
at least one year from the effective day of the
disbarment.

(3) Hearing on Application. Petitions
for reinstatement by a disbarred or
suspended attorney under this rule shal be
filed with the Clerk, and directed to the chief
judge of the court. Such petitions shall
demonstrate by clear and convincing
evidence that the petitioner has the moral
qudifications, competency and learning in
the law before the court and that the
petitioner’ sresumption to the practice of law
will not be detrimenta to the integrity and
standing of the bar or to the administration of
justice, or subversive of the public interest.
Upon receipt of the petition, the chief judge
shdl promptly assign the petition to one or
more judges of the court for prompt action.
The judge or judges assigned to the matter
shall within 30 days after referral issue an

77

order of reinstatement based upon the
petition or, schedule a hearing a which the
petitioner shal have the burden of
demonstrating the elements listed above.

(4) Deposit for Costs of Proceeding.
The court may direct that petitions for
reinstatement under this rule shal be
accompanied by an advance cost deposit in
an amount to be set from time to time by the
court to cover anticipated costs of the
reinstatement proceeding.

(5) Conditions of Reinstatement. If
the petitioner is found unfit to resume the
practice of law, the petition shdl be
dismissed. If the petitioner is found fit to
resume the practice of law, the judgment
shdl reinstate the petitioner, provided that
the judgment may make reinstatement
conditional upon the payment of all or part of
the costs of the proceedings, and upon the
making of partial or complete restitution to
parties harmed by the petitioner whose
conduct |ed to the suspension or disbarment.
Provided further, that if the petitioner has
been suspended or disbarred for 5 years or
more, reinstatement may be conditioned, in
the discretion of the judge or judges before
whom the matter is heard, upon the
furnishing of proof of competency and
learning in law, which proof may include
certification by the bar examiners of a state
or other jurisdiction of the attorney's
successful completion of an examination for
admission to practice subsequent to the date
of suspension or disbarment.

(6) Successive Petitions. No petition
for reinstatement under this Appendix shall
befiled within one year following an adverse
judgment upon a petition for reinstatement
filed by or on behalf of the same person.

(g) Attorneys Specially Admitted.

Whenever an attorney applies to be admitted
or is admitted to the court for purposes of a
particular proceeding pursuant to RCFC 83.1(a)
or(b)(5), the attorney shall be deemed thereby to
have conferred disciplinary jurisdiction upon the
court for any alleged misconduct of that attorney
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arising in the course of or in the preparation for
such proceeding.

(h) Service of Papersand Other Notices.

(1) Service of an order to show cause
instituting a formal disciplinary proceeding
shal be made by personal service or by
registered or certified mail addressed to the
respondent-attorney at such attorney's last
known address. If service by registered or
certified mall is ineffective, the court shall
enter an order as appropriate to effect
service.

(2) Sevice of any other papers or
notices required by this rule shall be deemed
to have been made if such paper or noticeis
addressed to the respondent-attorney at such
atorney's last known address or the
respondent-attorney at the address indicated
in the most recent pleading or other
document filed in the course of any
proceeding.

(i) Appointment of Counsel.

The court may appoint as counsel one or
more members of the bar of the court to
investigate alegations of misconduct or to
prosecutedisciplinary proceedingsunder thisrule,
provided, however, that the respondent-attorney
may move to disqualify an attorney so appointed
whoisor has been engaged as an adversary of the
respondent-attorney in any matter. Counsel, once
appointed, may not resign unlesspermissiontodo
so isgiven by the court.

(j) Payment of Feesand Costs.

At the concluson of any disciplinary
investigation or prosecution, if any, under this
rule, counsel may make application to the court
for an order awarding reasonable fees and
reimbursing costs expended in the course of such
disciplinary investigation or prosecution. Any
such order shal be submitted to the clerk who
shall pay the amount required thereunder from the
funds collected pursuant to subdivision (j).

(k) Duties of the Clerk.

(1) Upon being informed that an
attorney admitted to practice beforethe court
has been convicted of any crime, the clerk
shdl determine whether the clerk of the
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convicting court has forwarded a certificate

of such convictiontothe court. If acertificate

has not been so forwarded, the clerk shall
promptly obtain a certificate and file it with
the court.

(2) Upon being informed that an
attorney admitted to practice beforethe court
has been subjected to discipline by another
court, the clerk shdl determine whether a
certified copy of the disciplinary judgment or
order has been filed with the court, and, if
not, the clerk shall promptly obtain acertified
copy of the disciplinary judgment or order
and file it with the court.

(3) Whenever it appearsthat any person
disbarred or suspended or censured or
disbarred on consent by the court is admitted
to practice law in any other jurisdiction or
before any other court, the clerk shal, within
10 days of that disbarment, suspension,
censure, or disharment on consent, transmit
to the disciplinary authority in such other
jurisdiction, or for such other court, a
certified copy of the order of disbarment,
suspension, censure, or disbarment on
consent, as well as the last known office and
resdence address of the defendant or
respondent-attorney.

(4) The clerk shall notify the National
Discipline Data Bank operated by the
American Bar Association of any order
imposing public discipline upon any attorney
admitted to practice before the court.

(5) The clerk shal utilize a portion of
the fee for admission required by RCFC
77.1(c) to defray the payment of fees and
costs under subdivision (i) of this rule and
any other costs incurred by the
administration of thisrule.

(1) Jurisdiction.

Nothing contained in this rule shall be
construed to deny to the court such powersas are
necessary for the court to maintain control over
proceedings conducted before it, such as
proceedings for contempt, issuance of public
reprimands, or imposition of fines of not more
than $1,000.00.
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Rules Committee Note

Former RCFC 83.2 has been renumbered
RCFC 7.1. New RCFC 83.2 formerly appeared in
these rules as Appendix F. The incorporation of
former Appendix F into the main body of the
court’ srulesreflectsamorelogical placement of its
subject matter in the organizational structure of the
court’s rules.

Rule 83.3. Legal Assistance by Law Students

(a) Appearance. Subject to the provisions
of thisrule, an eligible law student may enter an
appearance in this court on behalf of any party
provided the party on whose behaf the student
appears has consented thereto in writing and a
“supervising attorney,” asdefined inthisrule, has
also indicated approval of that appearance in
writing. In each case, the written consent and
approva shall be filed with the clerk.

(b) Activities.

(1) Appearance on Briefsand Other

Written Pleadings, Participation in Oral

Argument and Other Activities. A law

student who has entered an appearance in a

case pursuant to paragraph (a) may:

(A) Appear on the brief(s) and
other written pleadings, provided the
supervising attorney hasread, approved,
and co-signed the brief(s);

(B) Participate in al proceedings
ordered by a judge or specia master
provided the supervising attorney is
present at such proceedings,

(C) Engageinadl other activitieson
behaf of the client in al ways that a
licensed attorney may, subject to the
genera direction of the supervising
attorney. However, astudent may make
no binding commitments on behalf of a
client absent prior approval of both the
client and the supervising attorney. In
any matter in which testimony is taken,
including depositions, the student must
be accompanied by the supervising
attorney. Documents or papers filed
with the court must be read, approved,
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and co-signed by the supervising

attorney.

(2) Limitations on Activities. The
court retains the authority to establish
exceptions to the activities in paragraph (1),
and also to limit a student’ s participation in
any individual case.

(c) Eligibility. In order to be digible to
make an appearance pursuant to this rule, the law
student must:

(1) Be alaw student in good standing,
enrolled in a law school approved by the
American Bar Association,

(2) Have completed legal studies
amounting to at least two semesters, or the
equivaent if the school is on some basis
other than a semester basis,

(3) Have knowledge of the Rules of the
United States Court of Federal Claims, the
Federal Rulesof Evidence, andthe American
Bar Association M odel Rulesof Professional
Conduct;

(4) Be enrolled for credit in a clinical
program at an accredited law school that
maintains malpractice insurance for its
activitiesand conductsitsactivitiesunder the
direction of a faculty member of such law
school;

(5) Be certified by the dean of the law
school as being of good character and
aufficient legal ability, and as being
adequately trained, in accordance with
paragraphs (1)-(4) above, to fulfill the
responsibilities of alegal intern to both the
client and the court. Such certification must
befiled with the clerk and may be withdrawn
at any time by the dean upon written notice
to the clerk;

(6) Be certified by the chief judge to
practice pursuant to this rule.  This
certification may be withdrawn at any time
by the chief judge or, in agiven case, by the
judge or specia master beforewhom the law
student has entered an appearance, without
noticeof hearing and without any showing of
cause; and

(7) Neither ask for nor receive any fee
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or compensation of any kind from the client

on whose behaf service is rendered.

However, thisrule shall not prevent alawyer,

legal ad bureau, law school, or the

Government from paying compensation to

the eligible law student, nor shall it prevent

any of them from making such chargesfor its
services as may otherwise be proper, nor
shdl it prevent any clinical program from
receiving otherwise proper feesand expenses

under RCFC 54(d)(2).

(d) Supervising Attorneys. A supervising
attorney referred to in this rule shall be deemed
the attorney of record pursuant to RCFC 83.1(c)
and must:

(1) Beamember ingood standing of the
bar of this court;

(2) Be an attorney whose service as a
supervising attorney for the clinical program
is approved by the dean of the law school in
which the law student is enrolled;

(3) Be certified by this court as a
student supervisor;

(4) Assist and counsel the student in
activities allowed under this rule and review
such activities with the student, all to the
extent appropriate under the circumstances,
for theproper practical training of the student
and the protection of the client;

(5) Assist the student in his or her
preparation of the case to the extent the
supervising attorney considers necessary and
beavailablefor consultationwith represented
clients;

(6) Be present with the student in any
proceedingsbeforeajudgeor special master;

(7) Co-sign dl pleadings and other
documents filed with the court;

(8) Beresponsibleto supplement oral or
written work of the student as necessary to
ensure proper representation of the client;

(9) Assume full professional
responsibility for the student’s guidance in
any work undertaken and for the quality of
the student’ s work; and

(10) Agree to notify the dean of the
appropriate law school of any alleged failure
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on the part of the student to abide by the
letter and spirit of thisrule.

Rules Committee Note
RCFC 83.3replacesformer General Order No.
35, adopted on September 3, 1993. The only
changes are stylistic or to correct cross-references.

Rule 83.4. Advisory Council

(&) Membership. The United States Court
of Federal ClaimsAdvisory Council isestablished
to advise the court on matters pertaining to the
adminigtration of the court and its relationship to
the bar and the public. The Council shall consist
of no fewer than 20 members of the bar of the
court and shdl includerepresentatives of al of the
court’ spracticeareas. Membersshall serve three
year terms. The chief judge shall fill any
vacancies. Thechief judge shall designate oneor
more of the judges as aliaison member between
the court and the Council.

(b) Organization. TheCouncil shall meet at
such times and places as agreed upon by the
members. All membersof the Council, including
the chief judge and the court’ sliaison member|g],
may attend meetings and participate in
discussions. The chief judge shall designate a
chairperson. Thecouncil membersmay designate
other officers, and committees and take al other
steps appropriate to the conduct of the council’s
business. Each member, except the liaison
member[s], shall be entitled to vote on matters
before the Council. The chief judge shall provide
facilities at the court to accommodate meetings of
the Council.

(c¢) Function. TheCouncil may consider any
matters its members deem relevant to the
operation of the court. The Council may transmit
its recommendations to the court informally or
formally by letter to the chief judge. The Council
shall promptly consider and make a
recommendation on any matter referred to it by
the court. The court may consider any
recommendation of the Council and take such
action as it deems appropriate.

Rules Committee Note
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New RCFC 83.4 replaces General Order No.
7, which established the Advisory Council on April
5, 1983. In addition to minor stylistic and
formatting changes, the new rule changes the
number of members alowed on the Council and
makes the chief judge responsible for designating
the chairperson.

Rule 84. Forms
Forms referenced in these rules are set forth
in the Appendix of Forms.

Rule85. Title

These rules may be known and cited as the
Rules of the United States Court of Federal
Claims.

Rules Committee Note
Therulehas been changed to reflect the change
in the court’s name. These rules may be cited as
“RCFC.”

Rule 86. Effective Date

Theserules asrevised are effective on May
1, 2002. They govern al proceedingsin actions
brought after they take effect and also all further
proceedingsin actions then pending, except tothe
extent that in the opinion of the court their
applicationinaparticul ar action pending whenthe
rules take effect would not be feasible or would
work injustice, in which event the former
procedure applies.

Rules Committee Note

The rule reflects the effective date of the most
recent revisions to the court’s rules. In addition,
the rule adopts the practice of thefederal civil rules
to presume application of rule changes to pending
Cases.

Future revisions to these rules will be posted
onthe court’swebsiteat www.uscfc.uscourts.gov.

APPENDIX A
CASE MANAGEMENT PROCEDURE
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. PURPOSE

1. These case management procedures are
intended to promote cooperation among counse,
assist in the early identification of issues,
minimize the cost and delay of litigation and
enhance the potentia for settlement. (Asusedin
this appendix, “counsel” shall be construed to
include unrepresented parties.)

2. Uniformity of practice within the court
alsoisanimportant goal of these procedures. For
the purpose of promoting the efficient
adminigtration of justice, a judge may modify
these procedures as appropriate, or the parties
may suggest the modification of these procedures
to meet the needs of a particular case.

[I. EARLY MEETING OF COUNSEL

3. Subsequent to the filing of defendant’s
answer or, if applicable, areply toacounterclaim,
and, in any event, within sufficient time to permit
the parties to file a Joint Preliminary Status
Report in accordance with paragraph 4, plaintiff's
counsal shall communicate with defense counsel,
and counsdl shall confer:

(a) To initiate preparation of the Joint
Preliminary Status Report pursuant to
paragraphs 4-6.

(b) To identify each party's factual and
legal contentions.

(c) To discuss each party's discovery
needs and discovery schedule, including the
initial disclosures required by RCFC
26(8)(1) and additiona documentsthat areto
be the subject of discovery, e.g., determine
what is needed; the objections, if any, to
supplying it; and where it is available, with
follow-up letters to provide a record.
Informal discovery is encouraged. The
parties are encouraged to cooperate in the
conduct of discovery and to make additional
voluntary disclosures through informal
discovery.

(d) To discuss the expected means of
resolving the dispute, i.e., whether by trial or
dispositive motion.

(e) To discuss settlement of the action,
including use of alternative dispute
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resolution. See Appendix H.
Participating counsel shall be counsel of record
and such other attorneys as necessary so that
participating counsel for each party are
knowledgeable about the case and the identity of
witnesses and location of documents.

[11. JOINT PRELIMINARY STATUS
REPORT

4. No later than 49 days after defendant’s
answer or plaintiff’s reply to a counterclaim is
served, the parties shall file with the clerk a Joint
Preliminary Status Report signed by both parties,
setting forth answers to the following questions.
Separate views may be set forth on any point on
which parties cannot agree.

(a) Doesthecourt havejurisdiction over
the action?

(b) Shouldthecasebeconsolidated with
any other case and the reasons therefor?

(c) Shouldtrial of liability and damages
be bifurcated and the reasons therefor?

(d) Should further proceedings in this
case be deferred pending consideration of
another case before this court or any other
tribunal and the reasons therefor?

() In cases other than tax refund
actions, will a remand or suspension be
sought and the reasons therefor and the
proposed duration?

(f) Will additional parties bejoined and,
if so, a statement describing such parties,
their relationship to the case, and the efforts
toeffect joinder and the schedul e proposed to
effect joinder?

(g) Does ether party intend to file a
motion pursuant to RCFC 12(b), 12(c) or 56
and, if so, a schedule for the intended filing?

(h) What are the relevant factual and
legal issues?

(i) What is the likelihood of settlement?
Is alternative dispute resolution
contemplated?

() Do the parties anticipate proceeding
to trid? Does any party, or do the parties
jointly, request expedited tria scheduling
and, if so, the reasons why the case is
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appropriate therefor? A request for

expedited trial scheduling is generally

appropriate when the parties anticipate that

discovery, if any, can be completed within a

90-day period, the case may be tried within

3 days, no dispositive motion is anticipated,

and abench ruling is sought. The requested

place of trial shall be stated. Before such a

request is made, the parties shall confer

specifically on this subject.

(k) Are there specia issues regarding
€l ectronic case management needs?

() Is there other information of which
the court should be aware at this time?

5. If discovery is required, the Joint
Preliminary Status Report should set forth a
proposed discovery plan, including proposed
deadlines. The parties should propose adeadline
for fact discovery, for the disclosure of any
experts reports, and for depositions or other
discovery of experts. See RCFC 26(a)(2)
concerning disclosure of experts and discovery
planning.

6. Unless otherwise ordered, the Joint
Preliminary Status Report shal be deferred
indefinitely if on or before the date the Joint
Preliminary Status Report is due a dispositive
motion addressing all issuesisfiled.

IV. PRELIMINARY SCHEDULING
CONFERENCE AND SCHEDULING
ORDER

7. Preliminary Scheduling Conference.
After the filing of the Joint Preliminary Status
Report the judge will ordinarily conduct the
preliminary scheduling conference contemplated
by RCFC 16(b) to acquaint the court with the
issuesinthe case, todiscussany specia problems
that may exist, and to establish a schedule for
further proceedings. Intheinterest of justice and
judicial economy, a Preliminary Scheduling
Conferencewill not be scheduledif, inthe court’s
discretion, further discussion of the matters
presented in the Joint Preliminary Status Report
would not be useful.

8. Scheduling Order. After thepreliminary
scheduling conferenceor, if noneisheld, after the
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filing of the Joint Preliminary Status Report, the
judge shal promptly enter the scheduling order
caled for by RCFC 16(b).

V. DISCOVERY

9. Interrogatories, Requests for
Admission, Responses. A party shall number
interrogatories and requests for admission
sequentially without repesting the numbersit has
used inany prior set of interrogatories or requests
for admisson. By counsel's signature to the
answers and pursuant to RCFC 11, counsel for
the responding party shall certify that counsel has
made diligent effort to provide answers to all
portions of interrogatories or requests for
admission not specifically objected to.

10. Discovery Motions. A motion to
compel or protect from discovery shall contain a
statement that the movant has in good faith
conferred or attempted to confer to resolve the
matters in dispute.

V1. POST-DISCOVERY PROCEEDINGS

11. Post-Discovery Conference. Upon
completion of all discovery (including discovery
of any experts), the court will hold a post-
discovery conference to determine how the case
will proceed. Theattorneysappearing at the post-
discovery conference shall be the attorneys who
are expected to try the case and are thoroughly
familiar with it. At the conference, counsel will
be called upon to (i) address the factual and legal
issues in dispute, (ii) discuss the evidence and
decisional law that each side offers in support of
its pogition, and (iii) identify the best means of
resolving the dispute, i.e., whether by summary
judgment, tria, or by an alternative method of
dispute resolution.

12. SchedulingOrder. Seegeneraly RCFC
16 and 56. Promptly after the post-discovery
conference, the judge shall enter a scheduling
order to address further proceedings. For cases
that will proceed by summary judgment in
accordance with RCFC 56, the order shall
establish a schedule for the filing of summary
judgment motions and briefs.  For cases to be
resolved by trial, the order may set (1) the time
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and place of trial, (2) the time and place of the
final pretrial conference and (3) the date by
which the memoranda and disclosures called for
by paragraphs 14-18 are due.

13. Meeting of Counsel. For cases to be
resolved by trial, counsel for the parties shall meet
no later than 63 days before the pretria
conference and accomplish the following.

(a) Exhibits. Exchange a list of all
exhibits (including summaries, see Fed. R.
Evid.1006) to be used at trial for case-in-
chief or rebuttal purposes, except thoseto be
used exclusively for impeachment. Each
exhibit on the list shall be identified by an
exhibit number and description. Unless
previoudly exchanged, counsel for the parties
shdll exchange a copy of each exhibit listed.
In the case of exhibits to be offered as
summaries under Fed. R. Evid. 1006, the
offering party shall provide opposing counsel
with a statement with respect to each
summary exhibit describing the source(s) for
the items or figures listed (e.g., ledgers,
journals, payrolls, invoices, checks, time
cards, etc.), the location(s) of the source(s),
the time when the source(s) may be
examined or audited by the opposing party,
the name and address of the person(s) who
prepared each summary and who will be
made available to the opposing party during
any examination or audit of the source
material  to provide information and
explanations necessary for verification of the
information in the summary. Failureto list
an exhibit shdl result, absent agreement of
the parties or a showing of a compelling
reason for the failure, in an exclusion of the
exhibit at trial. Seeaso RCFC 26(a)(1), (2)
and (3).

(b) Witnesses. Exchangeafinad list of
names, addresses, and telephone numbers of
witnesses, including expert witnesses, who
may be caled at trid for case-in-chief or
rebuttal purposes, except those to be used
exclusively for impeachment. Failure of a
party to list a witness shall result, absent
agreement of the parties or a showing of a

compelling reason for the failure, in the
exclusion of that witness' testimony at trial.
Any witness whose identity has not been
previoudy disclosed shall be subject to
discovery. As to each witness, the party
shdl indicate the specific topics to be
addressed in the expected testimony.
(c) Confer:

(1) To disclose to opposing
counsal the intention to file amotion for
leave to file transcript of deposition for
introduction at trial;

(2) To resolve, if possible, any
objectionsto the admission of testimony
(including deposition testimony) or
exhibits;

(3 To disclose to opposing
counsal dl contentions as to applicable
facts and law, unless previoudy
disclosed;

(49) To engage in good-faith,
diligent efforts to stipulate and agree to
facts about which the parties know, or
have reason to know, there can be no
dispute for the purpose of smplifying
theissues at trial;

(5) To consider agreement to
submitting the case to the court for
resolution (including any factua
disputes) on the basis of a submitted
documentary record by the parties. See
also RCFC 43(e); and

(6) To exhaust dl possibilities of
settlement.

14. Memorandum of Contentions of Fact

and L aw.

(a) Plaintiff’sMemorandum. Nolater
than 49 days before the pretrial conference,
plantiff shal file a Memorandum of
Contentions of Fact and Law. The
memorandum shall contain the following:

(2) A full but concise statement of

the facts plaintiff expectsto proveand a

discussion of plaintiff’s position with

respect to the facts on which defendant
is expected to rely.
(2) A statement of theissues of fact
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and law to be resolved by the court.
The issues should be set forth in
sufficient detail to enable the court to
resolve the case in its entirety by
addressing each of the issues listed.

(3) A discussion of the lega
principles plaintiff contends are
applicable, as wel as plaintiff’s
response to defendant’s anticipated
legal position.  Any objection to a
witness or exhibit listed under
paragraph 13 shall be made in the
Memorandum of Contentions of Fact
and Law, or in a separate motion filed

on the same date.
(4) If plantiff believes that
bifurcation of issues for tria is

appropriate, the memorandum shall

contain arequest therefor, together with

a statement of reasons.

(b) Defendant’s Memorandum. No
later than 21 days before the pretria
conference, defendant shal fileitsresponsive
memorandum with the same form and
contents as plaintiff's.

(c) Responses. The parties will
cooperate in the exchanges specified in
paragraph 13. Consequently, any responses
to matters expected to be raised by the
opposing party should be included in each
party's Memorandum of Contentions of Fact
and Law. However, if anything new or
unexpected is discovered, it may be
addressed in a brief response which must be
filed under cover of motion for leave
immediately upon learning of it.

(d) Proposed Findings of Fact and
Conclusions of Law. The judge may, in
lieu of the memoranda of contentions of fact
and law, order thefiling of proposed findings
of fact and conclusions of law, including, at
the judge’s direction, annotations to the
exhibits or witnesses on which the party will
rely to prove the findings.

15. WitnessList.

(a) Each party shall file, together with

the M emorandum of Contentions of Fact and

85

Law, a separate statement setting forth alist
of witnesses to be called at trial for case-in-
chief or rebuttal purposes, except thoseto be
used exclusively for impeachment. The
witness list shall separately identify those
whom the party expects to present and those
whom the party may cdl if the need arises.

As to each witness, the party shall indicate

the specific topics to be addressed in the

expected testimony and the time needed for
direct examination.

(b) Any party intending to present
substantive evidence by way of deposition
testimony, other than as provided by Federal
Rule of Evidence 801(d), shall serve and file
a separate motion for leave to file the
transcript of thistestimony. Themotion shall
show cause why the deposition testimony
should be admitted and identify specificaly
the portions of the transcript(s) the party
intendstouseat trial. See RCFC 32(a)(2) &
(3). If the motion is granted, only those
portions of the transcript may be filed.

16. Exhibit List. Each party shdl file,
together with the M emorandum of Contentions of
Fact and Law, a separate statement setting forth
alist of exhibitsit expectsto offer at trial for case-
in-chief or rebuttal purposes (including
summariesto be offered pursuant toFed. R. Evid.
1006), other than thoseto be used exclusively for
impeachment. The exhibit list shall separately
identify those exhibits which the party expectsto
offer and those which the party may offer if the
need arises.

17. Stipulations. The parties are
encouraged before or after the pretrial conference
to file a stipulation setting forth all matters as to
which they agree.

VIl. OTHER MATTERS

18. Joint Exhibits. Prior tothefina pretria
conference, the parties should review the exhibit
lists filed with the court and consolidate as many
exhibits as possible into a set of joint exhibits for
useat trial. All joint exhibitsshal beidentifiedin
ajoint exhibit list that identifies each exhibit by a
joint exhibit number and description.
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19. Post-Trial Briefing. The judge may
order the filing of post-trial briefs, which may
include, at thejudge’ sdirection, either astatement
of factsor proposed findings of fact, together with
citations to the record. Post-trial briefing is not a
matter of right.

Rules Committee Note

Appendix A represents the court’s standard
pretrial order. The case management procedures
contained in Appendix A reflect those procedures
which, in the collective experience of the court and
the members of its bar, are considered most
beneficia in securing the prompt and expeditious
resolution of claims and disputes. Some important
changes have been introduced. Chief among these
are procedures caling for a preliminary scheduling
conferenceto be set following thefiling of the Joint
Preliminary Status Report, and a post-discovery
conference following the completion of discovery.
The expectation reflected in these conference
proceduresisthat early and ongoing involvement of
the court during the pretrial development of a case
can contribute both to a prompt identification of the
issues and to a narrowing of the scope of the
dispute.

The promulgation of Appendix A as a
synthesis of the views of the bench and the bar is
intended to encourage standardization in pretria
practice procedures. Appendix A recognizes,
however, that the pretrial procedures to befollowed
in any particular case ultimately depend upon the
needs of that case. Hence, Appendix A permits
modifications of its procedures, either at a judge’s
initiative (or at the parties' suggestion), when such
modification will promote “the efficient
administration of justice.”

APPENDIX B
VACCINE RULESOF THE UNITED STATES COURT
OF FEDERAL CLAIMS

I. SCOPE OF RULES;
COMMENCEMENT OF PROCEEDINGS
Rule 1. Scope of Rules.
Theserulesgovernall proceedingsbeforethe
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United States Court of Federal Claims pursuant to
the Nationa Vaccine Injury Compensation
Program established by 42 U.S.C. 88 300aa-10 et
seg. (1994) (Vaccine Act). These rules govern
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both proceedings before the Office of Specia
Masters, as well as any subsequent proceedings
before a judge of the Court of Federal Claims.
These rules are to be cited as the Vaccine Rules.
In al matters not specifically provided for by the
Vaccine Rules, the special master or the court
may regulate the applicable practice, consistent
with these rules and with the purpose of the
Vaccine Act, to decide cases promptly and
efficiently. In proceedings before the Office of
Specid Masters, the Rules of the United States
Court of Federal Claims (RCFC) apply only tothe
extent referenced in the Vaccine Rules. In
proceedings before ajudge, the RCFC will apply
except to the extent that such rules are
inconsistent with the Vaccine Rules.

Rule 2. Commencement of Proceedings.

(a) Petition. A proceedingfor compensation
under theVaccine Act shall be commenced by the
filing of apetition, accompanied by the documents
required under 42 U.S.C. § 300aa-11(c) and the
Vaccine Rules, in the United States Court of
Federad Claims. Petitioner shal forward an
original and two copies of the petition, by mail or
other delivery, to

Clerk

United States Court of Federal Claims

717 Madison Place, N.W.

Washington, D.C. 20005
(b) Fee. The petition shall be accompanied

by a$ 150 filing fee.

(c) Service upon Respondent.

*(1) Petitroner—shat-serve-one-copy-of
tpen-the-Seeretary—of Health—anaHuman
Marytand-20857 An executed certificate of
such service shal accompany the petition
filed with the clerk.

* Effective, January 27, 2003, Vaccine Rule
2(c)(1) is superseded by 45 CFR 4.6. Petitioner
shal serve one copy of the petition and
accompanying documents upon the Secretary of
health and Human Services, by first class or

87

certified mail, c/o Director, Division of Vaccine
Injury Compensation, Officeof Special Programs,
health Resources and Services Administration,
5600 Fishers Lane, Room 16C-17, Rockville,
Maryland 20857.

(2) The clerk shall serve one copy of the
petition on the Attorney General.
(d) Content of the Petition.

(1) The petition shall set forth a short
and plain statement of the grounds for an
award of compensation. The petition shall
set forth to whom, when, and where the
vaccine in question was administered, and
further shall describe specifically the alleged
injury. If aninjury within the Vaccine Act’s
Vaccine Injury Table, 42 U.S.C. § 300aa-
14(a@), is claimed, the particular injury shall
be set forth. The petition shall aso contain a
specific demand for relief towhich petitioner
asserts entitlement or a statement that such
demand will be deferred pursuant to
42 U.S.C. § 300aa-11(€).

(2) Only one petition may be filed with
respect to each administration of a vaccine.
(e) DocumentsRequired with thePetition.

(1) As required by 42 U.S.C. § 300aa-
11(c), every petition shall beaccompanied by
the following:

(A) Medica records and detailed
affidavit(s) supporting dl eements of
the allegations made in the petition. If
petitioner's claim does not rely on
medical records alone, but is based in
any pat on the observations or
testimony of any persons, the substance
of each person’s proposed testimony in
the form of an affidavit executed by the
affiant must accompany the petition.

(B) All available physician and
hospital records relating to (A) the
vaccination itsdlf; (B) the injury or
death, including, if applicable, any
autopsy reports or death certificate;
(C) any post-vaccination treatment of
the injured person including al in-
patient and out-patient records, provider

9/15/03



notes, test results, and medication
records, and, if the vaccinee was
younger than five years old when
vaccinated, (D) the mother’ s pregnancy
and ddivery and the infant’s lifetime,
including physicians' and nurses notes
and test results and al well baby visit
records, as well as growth charts, until
the date of vaccination.

(C) If any records required by the
rules are not submitted, an affidavit
detailing the efforts made to obtain such
records and the reasons for their
unavailability.

(2) If filed on behaf of a deceased
person, or if filed by someone other than the
injured person or a parent of an injured
minor, the petition shall a so be accompanied
by documents establishing the authority to
filethe petition inarepresentative capacity or
a statement explaining when such
documentation will be available.

(3) All documents accompanying the
petition shall be assembled into one or more
bound volumes or threering notebooks.
Each bound volume or notebook must
contain the caption of the case and a table of
contents, and dl pages of al documents shall
be numbered consecutively.

II. PROCEEDINGS BEFORE THE
SPECIAL MASTER
Rule 3. Role of Special Master— Generally.

(a) Assignment. Once a petition has been
filed by the clerk, the case shall be assigned by the
chief special master to aspecia master to conduct
proceedings in accordance with the Vaccine
Rules. All proceedings prior to the issuance of
the special master’ s decision are to be conducted
exclusively by the specia master.

(b) Duties. The specid master shal be
responsible for conducting &l proceedings,
including requiring such evidence as may be
appropriate, in order to prepare a decision,
including findings of fact and conclusions of law,
determining whether an award of compensation
should be made under the Vaccine Act and the
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amount of any such award. The special master
shdl determine the nature of the proceedings,
with the goal of making the proceedings
expeditious, flexible, and lessadversarial, whileat
the same time affording each party afull and fair
opportunity to present its case and creating a
record sufficient to alow review of the specid
master’s decision.

(c) Absence; Reassignment. In the
absence of the specia master to whom acaseis
assigned, the chief special master may act on
behalf of the assigned special master, or designate
another special master toact. WWhen necessary for
the efficient administration of justice, the chief
specia master may reassign a case to another
specia master.

Rule 4. Respondent’s Review and Report.

(a) Respondent’ sReview of Completeness
of theRecords. Within 30 days of thefiling of a
petition, respondent shall review the medical and
other records to determine whether, in
respondent’ sview, al recordsnecessary toenable
respondent to evaluate the merits of the claim
have been supplied with the petition. If
respondent considers that relevant records are
missing, respondent’ s counsel shall immediately
notify petitioner’ scounsel regarding the perceived
omissions. If the parties disagree about the
completeness of the recordsfiled or the relevance
of requested records, either party may request that
the special master resolve the matter. If the
specia master concludesthat recordscalled for by
Vaccine Rule 2(e) have not been submitted, the
petition may be subject to dismissal, without
prejudice, under Vaccine Rule 21(c).

(b) Respondent’s Report. Within 90 days
after thefiling of the petition, respondent shall file
a report that shall set forth a full and complete
statement of respondent’s position as to why an
award should or should not be granted. The
report shall contain respondent’ smedical anaysis
of petitioner’s claims. It shall also present any
legal arguments that respondent may have in
opposition to the petition. General deniasare not
sufficient.
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Rule 5. Informal Review and Tentative
Findings and Conclusions.

The special master shall schedule an off-the-
record conferenceto be held within 30 days of the
filing of respondent’ s report pursuant to Vaccine
Rule 4(b). At thisconference, after affording the
parties an opportunity to address each other’s
positions, the specia master will review the
materials submitted, evaluate the respective
positions, and orally present tentativefindingsand
conclusions. At theconclusion of this conference,
the special master may issue a scheduling order
outlining the necessary proceedings for resolving
the issues presented in the case.

Rule 6. Status Conferences.

The special master shall conduct conferences
from time to time in order to expedite the
processing of the case. The conferences will be
informal in nature and ordinarily will be
conducted by telephone conference call. Either
party may request astatus conference at any time.
At such conferences, counsel for both parties will
have the opportunity to propose procedures by
which to processthe casein the least adversarid,
most efficient way possible.

Rule 7. Discovery.

There shal be no discovery as a matter of
right.

(a) Informal Discovery Preferred. The
informal and cooperative exchangeof information
isthe ordinary and preferred practice.

(b) Formal Discovery. If aparty considers
that informal discovery is not sufficient, that party
may seek to utilize the discovery procedures
provided by RCFC 26-37 by filing a motion
indicating the discovery sought and stating with
particularity the reasons therefor, including an
explanation why informal techniques have not
been sufficient. Such amotion may also be made
oraly at a status conference.

(c) Subpoena. When necessary, the special
master upon request by a party may approve the
issuance of a subpoena. In so doing, the
procedures of RCFC 45 shall apply. See RCFC
Appendix of Forms (Form 7A).
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Rule 8. Taking of Evidence and Argument;
Decision.

(a) General. The specia master in each
case, based on the specific circumstances thereof,
shall determinetheformat for taking evidenceand
hearing argument. The particular format for each
case will be ordered after consultation with the
parties.

(b) Hearing. When necessary, the specid
master may conduct an evidentiary hearing. The
specia master will determine the format for such
ahearing. The specia master may permit direct
examination of awitnessor may permit or require
that the direct testimony be submitted in written
form. The special master may question awitness
and may, on request, permit questioning by
opposing counsel.  Upon order by the special
master, the clerk or counsel may issue asubpoena
requiring the attendance of a witness at such
hearing. A transcript of the hearing shall be
prepared in conformity with RCFC 80.1 and
RCFC Appendix of Forms (Forms 3A and 3B).

(c) Evidence. In receiving evidence, the
specia master will not be bound by common law
or statutory rules of evidence. The special master
will consider al relevant, reliable evidence,
governed by principles of fundamenta fairnessto
both parties. Evidence may be taken in the form
of documents, affidavits, or oral testimony, which
may be given in person or via telephone,
videoconference, or videotape. Sworn written
testimony may be submitted in lieu of ora
testimony.

(d) Decison Without Evidentiary
Hearing. The special master may decide a case
on the basis of written filings without an
evidentiary hearing. In addition, the specid
master may decide a case on summary judgment,
adopting procedures set forth in RCFC 56
modified to the needs of the case.

(e) Argument. Argument may be received
by telephone conference call or at a hearing or in
written submissions. The special master may
establish requirements for such filings, e.g.,
contents or page limitations, as appropriate.

(f) Waiver of Argument. Any fact or
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argument not raised specifically in the record
before the specia master shall be considered
waived and cannot be raised by either party in
proceedings on review of a specia master's
decison. This rule shall not apply to lega
arguments raised by the party that stands in the
role of the appellee on review.

Rule 9. Suspension of Proceedings.

(a) General. On the motion of a party, for
good cause shown, the special master may
suspend proceedings on the petition. The special
master shall grant one such suspension for 30
days on the motion of either party. Further
motions by either party for suspension may be
granted, totaling not more than 150 additional
days, in the special master’s discretion.

(b) Effect. Such periods of suspension shall
be excluded for purposes of thetimelimitations of
42 U.S.C. § 300aa-12(d)(3) and Vaccine Rules
4(b) and 10.

Rule 10. Special Master’s Decision.

(a) General. The special master shall issue
a fina decision determining whether or not an
award of compensation shall be made and, if so,
the amount thereof. This decision shall be filed
within 240 days of the date on which the petition
was filed, exclusive of periods of suspension
pursuant to Vaccine Rule 9.

(b) Certain Retrospective Cases. In cases
in which the vaccination in question occurred
prior to October 1, 1988, and inwhichthe vaccine
recipient is not deceased, the special master shall
defer ruling on the limited issue of the amount of
any compensation for lost earnings and pain and
suffering, 42 U.S.C. 8§ 300aa-15(a)(3) and (4),
and combine that ruling with the decision under
Vaccine Rule 13.

(c) Reconsideration. Within 21 daysof the
issuance of the special master's decision, if
neither ajudgment nor amotion for review of the
specia master’ sdecision hasyet beenfiled, either
party may file amotion for reconsideration of the
specia master’s decison. The special master
may seek the non-moving party’s response to
such a motion, determining the method of and
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time schedule for any such response. The special
master will not rule in favor of such a motion
without first requesting a response to it. The
specia master shall have discretion to grant or
deny such motion, in the interest of justice.

(1) If granted. If the specia master
electstogrant themotionfor reconsideration,
the special master shall do so by filing an
order withdrawing the decision in question.
The withdrawn decision then becomes void
for dl purposes, and the special master must
subsequently enter a superseding decision.
An order withdrawing the decison may be
filed only if neither ajudgment nor amotion
for review has yet been filed.

(2) If not granted. The filing of a
motionfor reconsiderationwill not negatethe
running of the 30-day period for filing a
motion for review of the special master's
decision. If the special master deniessuch a
motion, or during any period in which the
special master has not yet acted upon such a
motion, the 30-day period for the filing of a
motion for review of the special master’s
decision shall continueto run and either side
may file amotion for review.

[11. JUDGMENT AND FURTHER

PROCEEDINGS
Rule 11. Judgment

(a) In the Absence of Motion for Review.
In the absence of thefiling of amotion for review
pursuant to Vaccine Rule 23 within 30 days of the
filing of the special master’s decision, or if prior
to the expiration of such period each party filesa
notice stating that it will not seek such review, the
clerk shdl forthwith enter judgment inaccordance
with the special master’s decision.

(b) Stipulation for Judgment. Any
stipulation for amoney judgment shall be signed
by authorized representatives of the Secretary of
Health and Human Services and the Attorney
General.

Rule 12. Election.

(a) General. When no motion for review of
adecision pursuant to Vaccine Rule 10 isfiled by
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either party pursuant to Vaccine Rule 23,
petitioner shdl, within 90 days after the entry of
judgment, filewith the clerk an election inwriting
either (1) to accept the judgment or (2) to filea
civil action for damages for the alleged injury or
death. Upon failure to file an eection within the
time prescribed, petitioner shall be deemed to
have filed an election to accept the judgment.

(b) Declining Award. An eection to
decline an award of compensation may be
accompanied by a motion for the limited
compensation provided by 42 U.S.C. § 300aa
15(f)(2). If such amotion has not been filed by
time the election is filed, petitioner will be
deemed to have waived that limited
compensation. Such motion shall beforwardedto
the special master for a decision thereon. The
decision of the special master on the motion shall
be considered a separate “decision” for purposes
of Vaccine Rules 11, 18, and 23.

Rule 13. Attorneys Feesand Costs.

Any request for attorneys fees and costs
pursuant to 42 U.S.C. § 300aa-15(e) shall befiled
no later than six months following the filing of an
election pursuant to Vaccine Rule 12. The clerk
shdl forward the fee request to the special master
to whom the case was assigned for consideration
and decision. The decision of the special master
on the fee request shall be considered a separate
decision for purposes of Vaccine Rules 11, 18,
and 23.

IV. GENERAL PROVISIONS
Rule 14. Attorneys.

(a) AttorneysEligibletoPractice. Only
attorneys who are members of the bar of the
United States Court of Federal Claims and who
comply with the Vaccine Rules may enter an
appearance, file pleadings, and practicebeforethe
Office of Special Masters and the court. The
clerk’s office will not accept for filing any
pleading, motion, or other paper that is not signed
by the attorney of record in the case or by member
of this bar authorized to sign the attorney of
record’ s name on the attorney of record’ s behalf.
For admission to the bar of the court, RCFC
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83.1(b) shall apply.

(b) Attorneysof Record. Thereshal be
but one attorney of record for a party in any case
at any onetime, and such attorney of record shall
be an individua, and not a firm, who has been
admitted to practice before the Court of Federal
Claims. Any other attorneysassisting theattorney
of record shdll be designated as of counsel. The
attorney of record shall include on al filings the
attorney’ s name, address, and telephone number.
The attorney of record for each party shal
promptly filewith the clerk anotice of any change
in address.

(c) Changeof Attorneys. RCFC 83.1(c)
shdl apply.

(d) Unrepresented Party. An individua
may represent himself or hersalf or amember of
theindividual’ simmediate family asaparty. Any
other party, however, must be represented by an
attorney who is admitted to practice before the
Court of Federal Claims. The term “counsel” or
“atorney” in the Vaccine Rules shal include
unrepresented parties.

Rule 15. Third Parties.

No person may intervene in avaccineinjury
compensation proceeding. However, the special
master shdl afford al interested persons an
opportunity to submit relevant written
information. Such information may be submitted
within 60 days of publication of notice of the
petitioninthe Federal Register, or later withleave
of the special master.

Rule 16. Caption of All Filings.

The petition and other filings shall be
captioned with the appropriate title (the petition
should leave blank the spaces for the special
master’s name and the case number; all filings
thereafter must include the case number and the
name of the assigned special master). See
Appendix of Forms, Form 7.

Rule17. Filing and Serviceof PapersAfter the
Petition.

(a) Filing with the Clerk Defined. All
pleadings and other papers required to be filed
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withthe clerk by the Vaccine Rules or by order of
the special master or the court shal be forwarded
to the clerk of the court at the address noted in
Vaccine Rule 2. A document is filed when
actually received and marked filed by the clerk,
not when mailed. All matters shall be brought to
the attention of the special master or the court
through formal filings with the clerk rather than
by correspondence.

(b) Service. A copy of every document filed
by any party with the clerk shall be served on the
opposing party’s attorney, or the opposing
unrepresented party if no appearance of attorney
has been entered. A certificate of service
showing date of service shal be appended to the
original and copiesthereof. See RCFC 5.

(c) Date. Each filing shall bear on the signature
page the date on which it is signed.

(d) Number of Copies. The parties shall
filean original and two copies of each paper to be
filed with the clerk, except that for filings of 50
pages or more, an origina and one copy will
suffice.

Rule 18. Availability of Filings.

(a) General. All filings with the clerk
pursuant to the Vaccine Rules are to be made
available only to the special master, judge, and
parties, with the exception of certain court-
produced documents as set forth in subdivision
(b) of thisrule. A transcript prepared pursuant to
Vaccine Rule 8(b) shall be considered afiling for
purposes of thisrule.

(b) Decisions of special masters and
judges. When adecision of aspecia master or of
the court is filed with the clerk, each party will be
afforded 14 days in which to object to the public
disclosure of any information furnished by that
party—

(2) that istrade secret or commercia or
financia information and is privileged or
confidential, or

(2) that are medical files and similar
filesthedisclosureof whichwould constitute
aclearly unwarranted invasion of privacy.

If the party furnishing information objects to
disclosure, that information shal beredacted prior
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to public disclosure of the decison. In the
absence of objection, the entire decision will be
made public.

Rule19. Time.

(a) Computation. In computing any period
of time, the day of the act, event, or default from
which the designated period of time beginsto run
shal not be included. The last day of the period
so computed shal be included, unless it is a
Saturday, a Sunday, or alegal holiday or, when
the act to be done is the filing of a paper in court,
aday on which weather or other conditions have
made the clerk’s office inaccessible, in which
event the period runs until the end of the next day
which is not a Saturday, a Sunday, or a holiday.
When the period of time prescribed or allowed is
less than 11 days, intermediate Saturdays,
Sundays, and legal holidays shall be excluded in
the computation. Service by mail is complete
upon mailing, but filingisnot. For legal holidays,
see RCFC 6(a).

(b) Enlargement. Motionsfor enlargement
of time may be granted for good cause shown. A
motion shall set forth the reason or reasons upon
which the motion is based. Such motion must
contain arepresentation that the moving party has
discussed the motion with opposing counsel and
astatement whether an opposition will befiled or,
if opposing counsel cannot be consulted, an
explanation of the efforts made to do so.

(c) Additional Time After Service By
Mail. Whenever a party has the right or is
required todo someact within aprescribed period
after the service of a paper, and the service is
made by mail, 3 calendar days shall be added to
the prescribed period, unlessthe special master or
the court orders otherwise.

Rule 20. Motions.

(a) Motions. A motion, unlessmade oraly,
shdl be made in writing, shal state with
particularity the grounds therefor, shall set forth
the relief or order sought, and shall be filed with
theclerk. Any motion, objection, or response may
be accompanied by a memorandum, and, if
necessary, by supporting affidavits. Any motion
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may be accompanied by a proposed order.

(b) Responses and Replies.  Unless
otherwise provided by the specia master or the
court, any response or objection to a written
motion shall be filed within 14 days after service
of the motion, and any reply shall be filed within
7 days after service of the response or objection.

(c) Oral Argument. Orda argument on a
motion may be scheduled. A party desiring ora
argument on a motion shall so request in the
motion or response.

Rule 21. Dismissal of Petitions.

(a) Voluntary Dismissal; Effect Ther eof.
A petition may be dismissed by the petitioner
without order of the special master or the court
(2) by filing a notice of dismissal at any time
before service of respondent’s report, or (2) by
filing a stipulation of dismissal signed by all
parties who have appeared in the proceeding.
Unless otherwise stated in the notice of dismissal
or stipulation, the dismissal is without prejudice,
except that a notice of dismissal may, in the
discretion of the special master or the court, be
deemed to operate as an adjudication upon the
merits when filed by a petitioner who has
previously dismissed the same claim.

(b) Failureto Prosecuteor Participate. If
petitioner fails to prosecute, the petition may be
dismissed pursuant to Vaccine Rule 21(c). No
judgment shall be entered against respondent
despite any falure of participation unless
petitioner introduces evidence establishing aright
to compensation.

(¢) Involuntary Dismissal. For failure of
petitioner to prosecute or comply with the
Vaccine Rules or any order, the special master or
the court may dismiss a petition or any clam
therein.

V. REVIEW OF DECISIONS OF
SPECIAL MASTERS
Rule 22. [Abrogated.]

Rule 23. Motion for Review and Objections.
To obtain review of a specia master's
decision, within 30 days after the date on which
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the decision is filed, a party must file with the
clerk a motion for review of the decison. No
extensons of time under this rule will be
permitted , and the failure of a party to timely file
such amotion shall constituteawaiver of theright
to obtain review.

Rule 24. Memorandum of Objections.

Themoation for review must be accompanied
by amemorandum of numbered objectionsto the
decison. This memorandum must fully and
specifically state and support each objectiontothe
decision. Thememorandum shall cite specifically
totherecord created by the special master, e.g., to
specific page numbers of the transcript, exhibits,
etc.,, and should aso fully set forth any legd
argument the party desires to present to the
reviewing judge. The memorandum shall be
limited to 20 pages and must conform to the
provisions of RCFC 5.2.

Rule 25. Response.

(a) If amotion for review is filed, the other
party may file a response thereto within 30 days
of thefiling of the motion. No extensions of time
under thisrule will be permitted, and thefailure of
a party timely to file such a response shall
constitute a waiver of the right to respond. The
response shall be in memorandum form and shall
fully respond to each numbered objection. The
memorandum shall cite specifically to the record
created by the special master, e.g., to specific
page numbers of the transcript, exhibits, etc., and
should also fully set forth any legal argument the
party desires to present to the reviewing judge.
The memorandum shall be limited to 20 pages
and must conform to the provisions of RCFC 5.2.

(b) If both parties file motions for review,
each party may file aresponseto the other party’s
motion.

Rule 26. Assignment.

When a motion for review is filed with the
Clerk, the case will be assigned to a Court of
Federal Claimsjudgeto conduct thereview. The
assignment shall be made pursuant to RCFC
40.1.
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Rule 27. Review.

The assigned judge shall undertake areview
of the objections raised and may thereafter:

(8 Uphold the findings of fact and
conclusons of law and sustain the special
master’s decision;

(b) Set asideany finding of fact or conclusion
of law found to be arbitrary, capricious, an abuse
of discretion, or otherwise not in accordance with
law, and issue the judge’ s own decision; or

(c) Remand the caseto the specia master for
further action in accordance with the judge's
direction.

Rule 28. Timefor Review.

The judge shall complete the review within
120 days of the last date for the filing of a
response under Vaccine Rule 25, excluding any
days the case is before a specia master on
remand. If the judge remands the case to a
specia master, the total period for any remands
shall not exceed 90 days.

Rule 28A. Remand Procedure.

If the judge remands a case to a specia
master, the master, after completing the remand
assignment, shall file a “decison on remand’
resolving the case, unless the order of remand
directsotherwise. Theclerk shall promptly notify
the judge who remanded the case of the filing of
this decison on remand. Unless specified
otherwise in the judge's order remanding the
case, this decision shall be considered a separate
decision for purposes of Vaccine Rules 11, 18,
and 23, i.e, judgment automaticaly will be
enteredin conformancewiththemaster’ sdecison
unless a new motion for review is filed pursuant
to Vaccine Rule 23. If a party seeks review of
suchdecision, the clerk shall assignthe casetothe
judge who remanded the case.

Rule 29. Withdrawal of Petition.

If the judge fails to direct entry of judgment
within 420 days after the date on which a petition
was filed, excluding any periods of suspension
pursuant to Vaccine Rule 9 or remands, the
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petitioner may file a notice to continue or
withdraw the petition. Such anoticeshal befiled
within 30 days after the expiration of the 420-day
period.

Rule 30. Judgment.

(a) After Review. Afterreview anddecision
by a judge, the clerk shal forthwith enter
judgment in accordance withthejudge’ sdecision.

(b) Stipulation for Judgment. Any
stipulation for a money judgment shall be signed
by authorized representatives of the Secretary of
Health and Human Services and the Attorney
General.

Rule 31. Reconsideration.

If aparty filesamotion for reconsideration of
ajudge’'s decision within 10 days of entry of the
judgment, RCFC 59 shall apply.

Rule 32. Notice of Appeal.

Review of a Court of Federal Clams
judgment by the United States Court of Appeals
for the Federal Circuit may be obtained by filing
with the clerk of the Federal Circuit a notice of
appeal (petition for review) within 60 days of the
date of the entry of judgment.

Rule 33. Election.

After review by the Court of Federal Claims
and entry of judgment, an election asdescribedin
Vaccine Rule 12 shal be made within 90 days
following the entry of judgment. However, if an
appeal is taken to the United States Court of
Appedls for the Federal Circuit pursuant to
Vaccine Rule 32, the 90-day period for the
election shal not run from the origina date of
judgment, but rather from the date of the appellate
court’s mandate or any subsequent judgment of
the Court of Federal Clams on remand,
whichever occurs later.

Rule 34. Attorneys Fee and Costs.

Any request for attorneys fees and costs, in
a case where judgment followed a review by a
judge, will beprocessed pursuant toVaccineRule
13.
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Rule 35. [Abrogated.]

VI. RELIEF FROM JUDGMENT
Rule 36. Relief from Judgment.

(a) General. Folowing the entry of
judgment by the Court of Federal Claims, if a
party files a motion pursuant to RCFC 59 or 60,
the clerk of the court shall refer such motion as
follows. If the petition has previously been before
a judge of the court upon review pursuant to
Vaccine Rule 23, thenthemotion shall bereferred
to that judge. If the petition has not previously
been before a judge of the court upon review
pursuant to Vaccine Rule 23, then the motion
shall bereferred to the Office of Special Masters.

(b) Review of a Special Master’s Ruling.
When a motion pursuant to RCFC 59 or 60 is
referred to a specia master pursuant to
subdivision (@) of thisrule, that master shall filea
written ruling upon suchmotion. That ruling shall
becomethefinal ruling of the court on the motion,
unless a party files a motion for review of that
ruling, accompanied by a memorandum of
objectionsto the ruling, within 30 days of the date
of theruling. If such areview motionisfiled, the
case will be submitted to a judge of the court,
who will review the specid master’s ruling,
setting such ruling aside only if it is found to be
arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law. The non-
moving party may file a memorandum response
within 30 days of the filing of the review motion.
Memorandums for each party shall be limited to
20 pages and must conform to the provisions of
RCFC5.2.

(c) If Judgment is Altered. If the origina
judgment is modified pursuant to RCFC 59 or 60
or otherwise, and the petitioner is to receive any
award for damages cal culated with respect to the
“date of judgment,” such damages shall be
calculated based upon the date of the origina
judgment, unless the ruling of the special master
or court directs otherwise.

Rules Committee Note
Appendix B sets forth rules applicable to
proceedings involving claims for the compensation
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under the National Vaccine Injury Compensation
Program, 42 U.S.C. 88 300aa-10 - 300aa-34
(1994).
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APPENDIX C
PROCEDURE IN PROCUREMENT PROTEST CASES
PURSUANT TO 28 U.S.C. § 1491(b)

. INTRODUCTION
1. This Appendix describes standard
practices in protest cases filed pursuant to 28
U.S.C. § 1491(b) and supplements the Rules of
the United States Court of Federal Claims, which
are otherwise fully applicable to these cases.

II. REQUIREMENT FOR
PRE- FILING NOTIFICATION

2. In order to expedite proceedings, prior to
the filing of a protest case pursuant to 28 U.S.C.
8 1491(b), plaintiff’s counsel shall (except in
exceptional circumstances to be described in
moving papers) provideat | east 24-hours advance
notice of filing the case to the:
(a) Department of Justice, Commercia
Litigation Branch, Civil Division—(202) 514-
7300;
(b) Clerk, United States Court of
Federal Claims— (202) 219-9657;
(c) procuring agency contracting officer
by facsimile transmission, only; and
(d) apparently successful bidder/offeror
(in cases where there has been an award and
the plaintiff has received notice of the
identity of the awardee).
Such noticeshall be provided during conventional
business hours. The pre-filing notice is intended
to permit the Department of Justice to assign an
attorney to the case who can be prepared to
address relevant issues on a timely basis and to
permit the court to insure the availability of
appropriate court resources. Failure to provide
pre-filing notification will not preclude the filing
of the case, but is likely to delay the initial
processing of the caseincluding the scheduling of
the initid status conference. See paragraph 8,
below. Plaintiff’scounsel shal apprisethe above
entities of any material change in respect to the
timing of, or intent to file, aprotest. Plaintiffsare
encouraged to provide earlier noticeif possible as
acourtesy tothe court and togovernment counsel.

3. The prefiling notice plaintiff provided
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pursuant to paragraph 2, above, should include
the following information:

(a) The name of the procuring agency
and the number of the solicitation in the
contested procurement;

(b) The name and telephone number of
the contracting officer responsible for the
procurement;

(c) Whether plaintiff contemplates
requesting temporary or preliminary
injunctive relief pursuant to RCFC 65;

(d) Whether the plaintiff has discussed
the need for temporary or preliminary
injunctive relief with Department of Justice
counsel and the responsg, if any;

(e) Whether the action was preceded by
the filing of a protest before the General
Accounting Office (GAO) (if so, providethe
“B-" number of the protest and indicate
whether adecision was issued); and

(f) Whether plaintiff contemplates the
need for the court to enter aprotective order.

1. FILING UNDER SEAL

4. Inthe event plaintiff believesitscomplaint,
or any pleadings filed at the same time, contain
confidential or proprietary information and
plaintiff seeks to protect that information from
public scrutiny, plaintiff must file a motion for
leave to file the complaint under seal, which shall
be filed at the same time the complaint is filed.
When acomplaint or related papers arefiled with
an accompanying motion for leave to file under
seal, the pleadings will be treated as though filed
under sea while the motion is pending.

5. In filing documents under seal, a party
shdl follow the procedures described in RCFC
5.3(d).

6. Complaints (and other pleadings filed at
the same time) that are filed under seal shall be
marked or highlighted in such a way that
confidentia or proprietary informationisindicated
and shall be accompanied by aredacted version of
the pleading (aversion that omits confidential or
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proprietary information), which will be available
for public scrutiny. Failure to file the redacted
copy may result in denia of the motion for leave
to file under seal.

7. To the extent the complaint or any
pleadingsfiled at the sametime contain classified
information, the filing must conform to the
requirements of the classifying agency.

IV. INITIAL STATUSCONFERENCE
8. The court will schedule an initial status
conference with the parties to address relevant
issuesincluding, but not limited to, the following:

(a) ldentification of interested parties;

(b) In post-award cases, admission of
the successful offeror as an intervenor;

(c) Requests for temporary or
preliminary injunctive relief, if filed. See
subdivision 15, below;

(d) The content of a protective order, if
requested by one or more of the parties and
the requirement for redacted copies,

(e) The content and timefor filing of the
administrative record,

(f) Whether it may be appropriate to
supplement the administrative record; and

(g) The nature of and schedule for
further proceedings.

Thisinitid status conference will be held as soon
as practicable after the filing of the complaint.

V. INJUNCTIVE RELIEF

9. The court’ s practice is to expedite protest
cases to the extent practicable and to conduct
hearingson motionsfor preliminary injunctions at
the earliest practicable time. Accordingly, whena
plaintiff seeks apreliminary injunction, it may not
need to request atemporary restraining order.

10. An application for a temporary
restraining order and/or preliminary injunction
shdl be filed with the clerk along with the
complaint, unless the complaint has been
previoudy filed. The application shall be
accompanied by affidavits, supporting
memoranda, and other documents upon which
plaintiff intendstorely. Theapplication also shall
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be accompanied by a statement that plaintiff’s
counsal has hand delivered or provided for hand
delivery, or transmitted by facsimile, copiesof the
foregoing documents to the Department of
Justice, Commercial Litigation Branch, 8" Floor,
1100 L. St. N.W. Washington, D.C. 20530.

11. If the name of the apparently successful
bidder/offeror is known (in cases where there has
been an award and the plaintiff has received
notice of the identity of the awardee), a copy of
the foregoing documents shall be provided by
hand, facsimile, or overnight delivery to the
apparently successful bidder/offeror. Theplaintiff
shdl state in its application whether the
documents have been so provided. If the name of
the awardee is unknown, the plaintiff shall so
state.

12. The apparently successful bidder/offeror
may enter a notice of appearance at any hearing
on the application for a temporary restraining
order/preliminary injunction if it advises the court
of its intention to move to intervene pursuant to
RCFC 24(a)(2) or has moved to intervene before
the hearing.

13. The clerk will promptly inform the
parties of the judge to whom the case has been
assigned and the time and place of any hearing.

14. Except in an emergency, the court will
not consider ex parte applicationsfor atemporary
restraining order.

15. In cases in which the plaintiff seeks
temporary or preliminary injunctiverelief, counsel
should be prepared to discuss the following
matters at theinitial status conference:

(a) Whether and to what extent, absent
temporary or preliminary injunctive relief,
the court’s ability to afford effective final
relief islikely to be prejudiced;

(b) If atemporary restraining order has
been requested, whether the plaintiff has
discussed this request in advance with
Department of Justice counsel and the
response;

(c) If atemporary restraining order has
been requested, whether thegovernment will
agree to withhold award or suspend
performance pending ahearing onthe motion
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for preliminary injunction;

(d) If apreliminary injunction has been
requested, whether the government will
agree to withhold award or suspend
performance pending afinal decision on the
merits,

(e) An appropriate schedule for
completion of the briefing on any motion for
apreliminary injunction;

(f) The security regquirements of RCFC
65(c) (See Appendix of Forms, Forms 11-
13); and

(g) Whether the hearing on the
preliminary injunction should be consolidated
with afinal hearing on the merits.

VI. PROTECTIVE ORDERS
16. Preliminary Matters.

(a) The principal vehicle relied upon by the
court to insure the protection of sensitive
information istheprotectiveorder. Theprotective
order defines the procedures to be followed to
identify protected information, prepare redacted
versons of such information, and dispose of
protected information at the conclusion of the
case.

(b) Informationaparty identifiesasprotected
may be disclosed only to parties who have been
“admitted” to the protective order.

(c) Once a protective order isissued by the
court, individuals who seek access to protected
information, must file an appropriate application.
If admitted to the protective order, the individual
becomes subject to the terms of the order. It isthe
responsibility of those admitted to the protective
order to take the necessary stepstoinsurethat the
informationis protected, cons stent withtheterms
of the protective order, while it is under their
control (this includes oversight of support
personnel who may have access to protected
information).

(d) The court, procuring agency, and
Department of Justicepersonnel areautomatically
admitted to protective orderswhenissued and are
subject to their terms.

17. Issuance of a Protective Order
(a) Motions for protective orders must meet
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the requirements of RCFC 10.  The court may
issue a protective order at its discretion.

(b) A sample protective order is found at
Appendix of Forms, Form 8. The parties are
cautioned that individual judges and the parties
themselves may want to amend the sample
protective order to meet the needs of specific
cases or thelr individual preferences. It is the
specific protective order issued in a case that
governs the treatment of protected informationin
that case.

18.  Application for Admission to the
Protective Order

(a) Each party seeking access to protected
information upon behalf of anindividual must file
with the court, an appropriate “Application for
Admission to the Protective Order.” Separate
applications for individual outside and in-house
counsel, and for consultantsor expertsretained by
counsel for aparty, are contained in the Appendix
of Forms (Forms 9 and 10). These forms may
also be amended by the court in response to
individual case needs.

(b) Admission tothe protective order will be
based upon the contents of the application form
submitted by an individual representing a party.

(c) Objections to an Application for
Admissiontoaprotectiveorder must befiled with
the court withintwo days of aparty’ sreceipt of an
application.

(d) Inconsidering objectionsto Applications
for AdmissiontoaProtective Order, the court will
consider such factors as the nature and sensitivity
of the information at issue, a party’s need for
accessto the datain order to effectively represent
its client, the overal number of applications
received and other concerns that may affect the
risk of inadvertent disclosure.

(e) Admission to a protective order will be
made by the court in the form of an order.

19. Designation of Protected I nformation and
Prepar ation of Redacted Pleadings.

After a protective order is entered the
designation of protected information and the
preparation and filing of redacted documents shall
be governed by the terms of the protective order.
20. Disposition of Material Containing
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Protected Information.

The specific procedures to be followed in
disposing of protected information at the
conclusion of the case shall be as described inthe
protective order.

VIlI. THE CONTENT AND FILING OF
THE
ADMINISTRATIVE RECORD
21. TheUnited Stateswill be required to identify
and provide (or make available for inspection) the
adminigtrative record in a protest case by the
date(s) established at theinitial status conference.
The filing of dl or a part of the administrative
record shal be accompanied by aNoticeof Filing.
22. Early production of relevant core documents
may expedite fina resolution of the case. The
core documents relevant to a protest case may

include, as appropriate the:

(a) agency’s procurement request,
purchase request, or statement of
requirements,

(b) agency’s source selection plan;

(c) bid abstract or prospectus of bid;

(d) Commerce Business Daily or other
public announcement of the procurement;

(e) solicitation, including any
instructions to offerors, evaluation factors,
solicitation amendments, and requests for
best and final offers;

(f) documentsand information provided
to biddersduring any pre-bid or pre-proposal
conference;

(g) agency’ sresponsesto any questions
about or requests for clarification of the
solicitation;

(h) agency’s estimates of the cost of
performance;

(i) correspondence between the agency
and the protester, awardee, or other
interested partiesrelating to the procurement;

(j) recordsof any discussions, meetings,
or telephone conferences betweentheagency
and the protester, awardee, or other
interested partiesrel ating to the procurement;

(k) records of the results of any bid
opening or oral motion auction in which the
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protester, awardee or other interested parties
participated;

(1) protester’s, awardee’s, and other
interested parties offers, proposals, or other
responses to the solicitation;

(m) agency’s competitive range
determination, including supporting
documentation;

(n) agency’s evauations of the
protester’'s, awardee's, or other interested
parties offers, proposals or other responses
to the solicitation, including supporting
documentation;

(o) agency’ s source selection decision,
including supporting documentation;

(p) pre-award audits, if any, or surveys
of the offerors;

(q) notification of contract award and
executed contract;

(r) documents relating to any pre- or
post-award debriefing;

(s) documents relating to any day,
suspension, or termination of award or
performance pending resolution of the bid
protest;

(t) justifications, approvals,
determinations and findings, if any, prepared
for the procurement by the agency pursuant
to statute or regulation; and

(u) the record of any previous
administrative or judicial proceedings
relating to the procurement, including the
record of any other protest of the
procurement.

23. Because a protest case cannot be efficiently
processed until production of the administrative
record, the court expects the United States to
produce the core documents and the remainder of
the administrative record as promptly as
circumstances will permit. (See RCFC 5.3 (d)
which is applicable to administrative records,
unless waived by the court) Materias that
otherwise qualify as part of the administrative
record are not excluded from it merely because
they are only in eectronic form.

24.  Any additional documents within the
adminigtrative record shall be produced at such
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time as may be agreed to by the parties or ordered
by the court.

VIIl. ADMISSION OF COUNSEL

25. In those procurement protest cases in which
counsal for the plaintiff is not amember of the bar
of the court and does not have sufficient time to
gain admission prior to thefiling of the action, the
clerk shall accept for filing any proper complaint
and accompanying pleadings under 28 U.S.C. §
1491(b) from such counsal, conditioned upon
counsel’ s prompt pursuit of admission to practice
before the United States Court of Federal Claims
pursuant to RCFC 83.1. Failure to do so within
30 days of the initiation of the action may result in
dismissal of the action, and possible referral for
disciplinary action.

Rules Committee Note

This appendix sets forth the procedures
applicable to the court's procurement protest
jurisdiction. In the main, these procedures reflect
thosethat formerly appeared as General Order No.
38, issued on May 7, 1998. In addition, however,
Appendix C now aso incorporates — in paragraphs
10 through 14 — those provisions of former RCFC
65(f) (titted “Procedures’) which enumerated
requirements particular to applications for
temporary restraining orders and/or motions for
preliminary injunction.

Papersand exhibitsareoftenfiled under seal in
procurement protests. Proceduresfor unsealing are
addressed at RCFC 77.3(d). The standards for
granting access to protected information are
addressed in decisons such as U.S. Sedl Corp. v.
United Sates, 730 F.2d 1465 (Fed. Cir. 1984) and
Matsushita Elec. Indus. Co. v. United Sates, 929
F.2d 1577 (Fed. Cir. 1991).

APPENDIX D
PROCEDURE IN CONGRESSIONAL REFERENCE CASES

1 Purpose. The Federal Courts
Improvement Act of 1982, amended 28 U.S.C.
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881492 and 2509 to authorize either House of
Congress to refer hills to the chief judge of the
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United States Court of Federal Claims for
investigation and report to the appropriate House.
Procedures promulgated by the chief judge
applicable to such congressional reference cases
are specified herein. The RCFC, to the extent
feasble, are to be applied in congressiona
reference cases.

2. Serviceof notice. Upon referral of ahill
to the chief judge by ether House of the
Congress, the clerk shall docket the reference and
serve a natice, as provided in RCFC 5, on each
person whose name and address is shown by the
papers transmitted and who appears to have an
interest in the subject matter of the reference. The
notice shall set forth thefiling of the reference and
state that the person notified appears to have an
interest therein and that such person shall have 90
days within which to file a complaint. The clerk
shall forward a copy of each such notice to the
Attorney General.

3. Complaint. Any person served with
notice who desires to assert aclaim may do so by
filing a complaint in accordance with RCFC
5.3(d), 8and 9.

4. Failure of party to appear. If no
interested person files acomplaint within thetime
specifiedinthe notice served by the clerk, the case
may be reported upon the papers filed and upon
such evidence, if any, as may be produced by the
Attorney General.

5. Hearing officer; review panel. Uponthe
filing of acomplaint, the chief judge by order will
designate ajudge of the court to serve as hearing
officer and a panel of three judges to serve as a
reviewing body. One of the review panel
memberswill be designated by the chief judge as
presiding officer of the pand. Each hearing
officer and each review panel, acting by mgjority
vote, shall have authority to do and perform any
acts which may be necessary or proper for the
efficient performanceof their duties, including the
power of subpoena and the power to administer
oaths and affirmations. Subpoenas requiring
travel of morethan 100 milesto place of trial must
have attached thereto an order of approval by the
hearing officer.

6. Hearing officer report. The hearing
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officer shall conduct such proceedingsand utilize
such rules of the United States Court of Federal
Claims as may be required to determine the facts,
including facts relating to delay or laches, facts
bearing upon the question whether the bar of any
statute of limitation should be removed, or facts
clamed to excuse the claimant for not having
resorted to any established legal remedy. The
hearing officer shal find the facts specialy. The
hearing officer shall append to the findings of fact
conclusionssufficient toinform Congresswhether
the demand is a lega or equitable clam or a
gratuity, and the amount, if any, legally or
equitably due from the United States to the
clamant. The report shall be filed with the clerk,
and served by the clerk on the parties.

7. Acceptance or exceptions. Within 30
days after service of the report, each party shall
file either (&) a notice of intention to except to the
report or (b) anotice accepting the report. 8
Review panel consideration and report.

(a8 The findings and conclusions of the
hearing officer, together with the record of the
case, shall be transmitted to the review panel.

(b) When a party or parties have filed a
notice of intention to except, the presiding officer
by order shall establish a schedule for the parties
tofilebriefs on exceptions to the hearing officer’s
findings and conclusions and requests for oral
argument before the panel.

(c) When neither party has filed a notice of
intention to except, the review panel shal
neverthelessreview thereport. If thereview pand
is consdering a material modification of the
findings or conclusions of the hearing officer, the
presiding officer by order shal so notify the
parties and shall establish a schedule for the
parties to file briefs and requests for ora
argument before the panel.

(d) The hearing officer’ sfindings shall not be
set aside unless clearly erroneous, and due regard
shdl be given to the opportunity of the hearing
officer to judge the credibility of witnesses. The
hearing officer’ sconclusions shall not be set aside
unless justice shall so require. No case shall be
returned to the hearing officer unless so ordered
by the review panel.
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(e) After conclusion of its review, including
any briefing and argument, the review panel, by
majority vote, shall adopt or modify the findings
and the conclusions of the hearing officer and shall
file its report with the clerk, for service on the
parties.

9. Rehearing. Within 10 days after service
of the report of the review panel, any party may
file amotion for rehearing to ater or amend the
report. The motion shall state with particularity
any contention of law or fact which the movant
believes has been overlooked or misapprehended,
and shall contain argument in support thereof.
Oral argument in support of the motion shall not
be permitted. No response to a motion for
rehearing is required, but will be considered if
filed within 10 days from the date the motion for
rehearing is served. No time extension shall be
alowed for filing such aresponse. If the motion
for rehearing is granted, the review panel shall
take such further action asin its discretion may be
required by the circumstances of the particular
case. Thechief judgewill entertain no appealsor
requests for review of any rulings or actions by a
hearing officer or areview pandl.

10. Transmittal to Congress. When al
proceedings are concluded, the report of the
review panel shall be transmitted by the chief
judge to the appropriate House of Congress.

11. Admissiontopractice. Any attorney
representing a clamant in a congressional
reference case may file and appear as attorney of
record in the proceeding if such attorney is a
member of the bar of the United States Court of
Federa Claimsor, if not, upon certification to the
clerk that such attorney is a member in good
standing of the bar of the highest court of any state
in the Union or the District of Columbia. Any
claimant, except a corporation, in acongressional
reference casemay proceed prose.  12. Filing
Fees. Filing fees as set by RCFC 77.1 are
required in congressional reference cases.

Rules Committee Note
Appendix D provides the procedures applicable
to congressiona reference cases. Revisions
effective May 1, 2002 include the deletion from
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former § 3 of authority for the filing of a
“preliminary complaint” (a change that reflects the
corresponding deletion of such authority from the
court’ sbhasic rules) and thedd etion, as unnecessary,
of former 6, titled “ Captions.”

Revisions effective September 15, 2003,
reorganize 18 (former 19) into five subparagraphs.
Subparagraph (c) clarifies the review panel’s
responsibility in the absence of exceptions to a
hearing officer’ sreport and identifiestheprocedures
required where modification of such a report is
being considered by the review panel.
Subparagraph (d) sets out standards for review
applicable whether or not exceptions have been
taken, including languageformerly appearingin 7.
The restriction on the role of the chief judge in the
appeal and review process has been relocated to the
end of 9.
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APPENDIX E
PROCEDURE IN CARRIER CASES

Rulel. Carrier’'sRequest For Admission of
Facts

(a) Timefor Filing Request. In every suit
filed by a carrier for therecovery of freight and/or
passenger transportation charges, thecarrier shal,
at thetimethe complaint isfiled or within 30 days
thereafter, file with the clerk a request for
admission by the defendant of the genuineness of
any relevant documents described in and
exhibited with the request and of the truth of the
material mattersof fact relied on by the carrier for
recovery in the action.

(b) Form and Content of Request. The
request shal conform to the following
requirements:

(1) Duplication. The request, with
accompanying schedules and documents,
may be typewritten, or may be printed, or
otherwise mechanically reproduced from a
typewritten original, provided that al copies
filed with the clerk shall be legible and that
the words and figures shown therein shall be
large enough type to be read without
difficulty.

(2) Copies; Filing; Service. If the
reguest accompanies the complaint, copies
and service of such request shdl be as
provided in RCFC 3(c) and 4. If therequest
is filed subsequent to the filing of the
complaint, copiesand serviceof suchrequest
shdl be as provided in RCFC 5, and 83,
except that 5 copies shdl be served on the
defendant in lieu of a copy.

(3) Signature of Attorney. The
request shall be signed by the attorney of
record for the plaintiff.

(4) Numbered Paragraphs, Material
Facts. The statements contained therein shall
be properly separated and numbered and
shdl consist of gspecific statements of
material facts which the plaintiff expects to
prove as opposed to general alegations of
the kind used in pleadings.
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(5) Attachments. There shall be
attached to the request copies of any
contracts, letters, or other documents,
excluding tariffs and other documents
referred to in the schedules required by
subdivisons (b)(7) and (b)(8), which
plaintiff proposes to offer in evidence, in
order that the genuineness of such
documents may be admitted by the defendant
and the necessity of calling a witness to
identify the same may be avoided.

(6) Nature of Dispute; Statement of
I ssues. Thestatement intherequest shall be
sufficiently explicit to show the nature of the
dispute and the specific reason or reasons
why the plaintiff believes it is entitled to
recover higher rates or charges than those
allowed by the government. The word
“dispute” as used in the preceding sentence,
means the shipment or shipments with
respect to which the General Services
Administration (GSA) or other agency of the
government determined that the carrier's
charges had been overpaid or refused to pay
the carrier's supplemental bills covering such
shipments, rather than subsequent shipments
which are not in dispute except for the fact
that the overpayments determined as to the
shipments in dispute have been deducted
from the amount of the carrier's hills
covering such subsequent shipments. In
order to show the nature of the dispute there
shdl be attached to or included in plaintiff's
regquest a statement of theissueswhich, with
respect to each group of the carrier's hills
involving the same issue, shall consist of a
brief narrative statement of such issuewitha
referenceto (A) court decisionsinvolvingthe
same issue, or (B) thetariffs, contract terms
or other authority relied upon by plaintiff,
and the tariffs or other authority which
plaintiff believes defendant relied upon in
making deductionsfor claimed overpayments
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to the carrier or in refusng to pay the
carrier's supplemental bills for claimed
undercharges.

(7) Schedule: Claim for
Transportation of Property. Where the
claim is for the recovery of charges for the
transportation of property for the
government, there shall be attached to the
request a detailed schedule, prepared by or
under the supervision of the general auditor,
comptroller, or other principal accounting
officer of the carrier. The schedule shall
contain the following factual information:

(A) List of Carrier's Bills in

Dispute. The number of each of the

carrier's bills for the shipments in

dispute, as distinguished from the
number of asubsequent bill fromwhich

GSA made a deduction following its

determination of an overpayment on the

bill in dispute.
(B) Detail for Each Bill of

Lading. For each hill of lading in

dispute, covered by each bill referred to

in paragraph (A), the following facts:

(1) the number and symbol of
each bill of lading;

(i) the date of the shipment;

(i) the origin and the
destination of the shipment;

(iv) a description of the
commodity or commodities
shipped, including a description of
the packing where this affects the
rate;

(v) car number and initial;

(vi) the weght of the
shipment, including the minimum
carload weight when greater than
the actual weight;

(vii) when the shipment in
dispute consists of one or more
carloads of mixed commodities, a
description of the different
commodities, and the respective
weight thereof loaded in each car,
including minimum carload
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weights where such weights affect
therates;

(viii) the rates claimed for
each article in the shipment and for
any accessorial services,

(ix) the total freight charges
on each bill of lading;

(x) amounts refunded by
carrier, if any, and the dates
thereof;

(xi) if the overpayment
determined by GSA or other
agency has been deducted from the
carrier's subsequent bill or bills, the
number of such subsequent hill or
bills, the amount deducted, and the
date thereof;

(xii) the total amount paid the
carrier;

(xiii) the balance due;

(xiv) a specific reference to
the item or items in designated
tariffs authorizing the charges
claimed, including the
classfication rating if necessary,
and authorization for any
accessoria charges claimed; or to
agovernment rate quotation;

(xv) the government file
reference number as obtained from
GSA notice of overcharge, the
Certificate of Indebtedness, or
other document issued by GSA, or,
in the event there is no GSA
reference number, the name of the
government paying agency and
bureau, the disbursing office
voucher number, and the date of
payment;

(xvi) if the shipment indispute
consists in whole or in part of a
through transit movement: a. the
through assessable charges from
the original point of shipment tothe
fina destination, including a
description of the commaodity, the
transited weight, the through rate,
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thetariff or special authority for the
through rate used, and, if local
tonnage is involved, the weight
thereof, the points between which
local tonnage moved, and the rates
and charges assessed against such
tonnage; b. details of the net
amounts paid to and beyond the
transit station, including references
to the “inbound” and “outbound
shipments” by bill of lading
number and symbol; c. date of
shipment, origin and destination,
weight rate, and the net amounts
paid to the respective “inbound”
and “outbound” carriers, naming
them and identifying the bill
numbers on which such payments
were made; and, d. the balance
due, i.e, the difference between
the through assessable charges,
including the charges on loca
tonnage, if any, and the respective
net amounts paid on the inbound
and outbound shipments; and
(xvii) a brief statement as to
the basis for the clam or other
brief statement which the carrier
deems necessary to explain the
peculiarities of the shipment
(C) Computation for Typical
Bill of Lading. Following the listing of
the information herein required with
respect to each group of carrier's bills
involving the same issue or basis of
freight charge computation, the carrier
shdll either (i) include in the schedule a
computation of the freight charges for
that bill of lading, setting forth the basis
or formula used, and referring to the
specific items in particular tariffs or
other authority which it relied upon for
that purpose, or (ii) attach a worksheet
showing such computation and
information with respect to each typical
bill of lading.
(8) Certification and Signature of
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Carrier: Property. The schedule shall be
certified by the general auditor, comptroller,
or principa accounting officer of the carrier,
asfollows:

(Name)(Title)

(Name of Carrier)
| do hereby certify that the above and
foregoing schedule has been prepared from
the books and records of said company for
use in a suit in the United States Court of
Federal Claims, entitled V.
United States, No. __ and that to the best
of my knowledge, information, and belief the
matters contained therein are true and
correct.
To certify which, witness my hand at

this day of ,

20_.
(Signature of auditor, comptroller, or
principal accounting officer.)

(9) Schedule: Claim for
Transportation of Passengers. Where the
claim is for the recovery of charges for the
transportation of passengers for account of
the government, there shall be attached tothe
request aschedule, prepared by or under the
supervision of the general auditor,
comptroller, or other principal accounting
officer of the carrier. The schedule shall
contain the following factual information:

(A) List of Carriers Bills in

Dispute. The number of each of the

carrier'shillsindispute, asdistinguished

from the number of a subsequent bill
from which GSA made a deduction
following its determination of an
overpayment on the bill in dispute.

(B) Detail: Each Transportation

Request or Warrant. For each

transportation request or warrant in

dispute, covered by each hill referred to
insubparagraph (A) thefollowing facts:
(1) the symbol and number of
each transportation request or
warrant in dispute;
(i) the date of service;
(iii) the origin and destination
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of the travdl;

(iv) the class or type of
service;

(v) whether thetravel was one
way or round trip;

(vi) the number of the specid
movement, if any;

(vii) the route of travel;

(viii) the number of persons
that traveled,

(ix) the gross per capitafare

(X) the assessable passenger
charges,

(xi) the amount paid, and by
what government officeand where
located;

(xif) amounts refunded by
carrier, if any, and the dates
thereof, and the government office
to which refunded and where
located;

(xiii) where an overpayment
was determined by the government
and deducted from a carrier's
subsequent hbill, the number of
such subsequent bill, the amount of
the deduction, and the date thereof;

(xiv) the total amount paid,
and by what government officeand
where located;

(xv) the balance due;

(xvi) the tariff reference and
item or specia rate authority;

(xvii) the government file
reference; and

(xviii) a brief statement as to
the basis for the claim, including,
where appropriate, a brief
explanation showing the extent to
which the ticket issued by the
carrier was not used, and the value
of the unused part of the ticket.

(10) Certification and Signature of
Carrier: Passenger s. Theschedulecovering
the transportation of passengers shal be
certified in the same manner as provided in
Rule 1(b)(8), except that where a request
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includes schedules pertaining to claims for
both the transportation of passengers and
freight, one certification shall suffice for all
schedules.

(c) Plaintiff's Noncompliance:
Consequences. Inthe event a plaintiff
in any action within the purview of this
Appendix fails or refuses to comply
with the provisions hereof, the judge
may (1) refuse to alow it to support
designated claims or prohibit it from
introducing in evidence designated
documents or items of testimony, or (2)
take other appropriate action, which
may include a dismissa of the
complaint or any part thereof.

Rule 2. Defendant’s Response

(a) Timefor Filing; Order. Promptly after
the filing of the plaintiff's request, the judge to
whom the case is assigned shall, by order filed
with the clerk, fix areasonable timewithin which
the defendant shall file itsresponseto the request.
A copy of such order shal be served on the
parties as provided in RCFC 5.

(b) Copies, Service; Signature. The
defendant's response shall consist of an origina
and two copiesto befiled with the clerk and with
service to be made on plaintiff as provided in
RCFC 5. The response shall be signed by
defendant's attorney of record and shal comply
with the terms of Rule 1(b)(1).

(c) Agreement; Madification; Denial.
The defendant shall file such response within the
time fixed by the order, agreeing to the separate
items of fact, modifying the same in accordance
with the facts known by the defendant,
specifically denying the same, or setting forth in
detail thereasonswhy it cannot truthfully admit or
deny designated portions of the request.

(d) Defendant's Statement of Issues. If
defendant does not agreewith plaintiff's statement
of the issues, it shall attach to or include in the
response its statement of the issues, which, with
respect to each group of the carrier's bills
involving the same issue, shall consist of a brief
narrative statement of the issue, as defendant
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contends, with reference to (1) a court decision
involving the sameissue, or (2) thetariffsor other
authority relied upon by defendant.

(e) Verification of Carrier's
Computations. If the defendant finds that the
schedule attached to plaintiff's request, or any
portion affecting the amount claimed, isincorrect
on the bass of the tariffs, government rate
quotations, or other authority relied on by plaintiff
in its request, there shal be attached to the
response a schedule prepared by the defendant,
setting forth the facts and figures as to the amount
of freight charges which defendant asserts would
be due on each carrier's bill if the court holds that
thetariffsor other authorities relied on by plaintiff
initsrequest are applicable, and showing how the
defendant arrived at any changes or correctionsin
the amounts claimed by plaintiff.

(f) Schedule: Defendant's Basis for
ApplicableChar ges. If the defendant claimsthat
the tariffs, government rate quotations, or other
authority relied on by plaintiff are inapplicable
with respect to any of the carrier's hills listed in
plaintiff's request, there shall be attached to the
response a schedule prepared by the defendant,
setting forth the facts and figures in detail as to
the amount of freight or passenger charges
defendant claimsis due on each disputed carrier's
bill and containing aspecific referenceto theitem
or items in designated tariffs, government rate
quotations, or other authority relied on by
defendant in support of its contention. The
schedule shall also comply with the terms of
subdivision (b)(7)(C).

(g) FailureTo Deny or Respond Within
Specified Time: Consequences. Except where
theresponsedetailsthereasonswhy the defendant
cannot admit or deny aparticular statement in the
reguest, any fact not so modified or denied in the
response shall be deemed admitted, and the
failure of the defendant to file its response within
the time specified by the judge shall be taken as
an admission of al of the facts as set forth in the
request.

(h) Qualified Denial of FactsAvailableto
Defendant: Consequences. Where the request
sets forth any facts that are within the knowledge
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of the General Services Administration or of the
department or agency of the defendant for which
the transportation was performed and these
specifically include but are not limited to the facts
and figures which plaintiff, by this order, is
directed to include in its schedules a response
stating that defendant cannot truthfully admit or
deny such facts, or a denia based on a lack of
knowledge by defendant's attorney of record, shall
be deemed an admission thereof, provided, that
sucharesponse shall not be deemed an admission
if accompanied by the sworn statement of the
official in charge of the records that a search has
been made for the necessary documents or
information and that thedocumentsor information
cannot be found.

(i) Relation to Pleadings; Timefor Filing
Answer or Counterclaim. In all casesto which
this procedure applies, the time for filing
defendant'sanswer and any counterclaim asserted
by it may, without regard to the provisions of
RCFC 12 and 13, be contemporaneous with the
date fixed by the judge for filing defendant's
responseto plaintiff'srequest, provided, however,
that the period of limitations provided by 49
U.S.C. 88 11705 and 14705 within which the
defendant may file acounterclaim is not extended
by any rule set forth in this Appendix or by any
order. Atitsoption, the defendant may includethe
response in its answer or counterclaim, which
pleadings, nevertheless, shdl otherwise comply
with the rules applicable to them.

Rule 3. Acceptance of Response; Pretrial;
Judgment

(a) Plaintiff's Acceptance of Response. If
aplaintiff iswilling to accept the amount shown
to be due it in defendant's response, or, where a
counterclaim has been filed, is willing to accept
the net amount shown to be due plaintiff in the
response after deducting the amount of
defendant's counterclaim, plaintiff's attorney of
record shall sign and file with the clerk within 30
days an origina typewritten and 2 copies of a
statement entitled Plaintiff's Acceptance of the
Amount Defendant Admitsis Due, stating therein
that the response shows that a specified sum is
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due plaintiff or, where a counterclaim has been
filed, that the response shows that the net amount
of the counterclaim is a specified sum, and that
plaintiff consents to the entry of judgment in the
amount specified in favor of plaintiff in full
settlement and satisfaction of al claims asserted
in the complaint and request for admission of
facts.

(b) Pretrial Conference; Fixing Amount
of Recovery. When plaintiff does not file an
acceptance of the amount shown to be due in the
response, a pretrial conference shall be held for
the purpose of (1) resolving al issues and
recording an agreement for the entry of judgment
or for a dismissal of the complaint or any part
thereof, or (2) segregating the carrier's hills in
dispute from those not in controversy and fixing
the amount that either party would be entitled to
recover in the event of a decision in its favor,
and/or (3) taking any other action that may aid in
the prompt disposition of the suit.

(c) Entry of Judgment. Where al materia
issues are disposed of through the filing by
plaintiff of its acceptance of the amount shown to
be due in defendant's response, or at a pretria
conference, or by the defendant'sfailuretofileits
response within the time fixed by the judge,
judgment may be entered without further
proceedings.

Rule4. CasesWithin Primary Jurisdiction of
The Surface Transportation Board

(a) Referral to Surface Transportation
Board. In any suit subject to the terms of this
order, if defendant contends, whether onthebasis
of the freight charge computations used by
plantiff or on the basis of the freight charge
computations used by defendant, that any of the
carrier's bills listed in the request raise issues
within the primary jurisdiction of the Surface
Transportation Board and intends to move the
court to refer such issues to that agency,
defendant shall file the motion with the clerk at
the time fixed for thefiling of its response under
this order. The motion shal contain: (1) an
identification of the carrier's bills involved unless
all the billsin suit are included in the motion; (2)
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a description of the commodities shipped and a
statement respecting any other factors which are
pertinent to the issues covered by the motion; (3)
areference to the applicable tariffs and a copy of
the pertinent provisions thereof; (4) a precise
statement of theissue or issuestobereferred; and
(5) a dtatement as to whether the Surface
Trangportation Board has construed the cited
tariffsin prior decisions or has clarified the facts
underlying them, citing the pertinent decisions, if
any.
(b) Plaintiff's Response to Defendant's
Motion for Referral. Plaintiff's responseto the
motion shall be filed within 30 days after service
of the motion, and shall state whether plaintiff
concursinthemotion. If plaintiff contendsthat the
Surface Transportation Board has construed the
tariffs referred to in defendant's motion or has
clarified the factors underlying them in previous
decisions, the response shall cite such decision.

(c) Referral to Surface Transportation
Board—Plaintiff's Motion. If plaintiff, in any
case subject to the terms of this order, contends
that any of the carrier's bills in suit raise issues
within the primary jurisdiction of the Surface
Transportation Board and intends to move the
court torefer suchissuesto that agency, plaintiff's
motion shall be filed not later than 30 days from
the date defendant's response is filed and shall
conform to the requirements of Rule 4(a).

(d) Defendant’'s Response to Plaintiff's
Motion for Referral. Defendant's response to
plaintiff's motion shall conform to the
requirements of Rule 4(b).

(e) Effect of Filing Referral Motion. The
trial of any case subject to the terms of this order
in which a motion for referral is filed shal be
deferred until final action on the motion.

(f) Failure To File Referral Mation in
Specified Time. The falure of ether party to
file, within the time prescribed above, a motion
requesting the court to refer apending case or any
part thereof to the Surface Transportation Board
may be deemed good causefor denying any such
motion thereafter filed.

Rules Committee Note
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Appendix Eformerly appearedintheserulesas
Appendix C. Additionally, substantive changes
have been made;

First, the word “common” has been stricken
from the term “common carrier.” The term
“common carrier” isnolonger used inthe Interstate
Commerce Act 49 U.SC. § 13102. Since
deregulation occurred, see ICC Termination Act of
1995, Pub. L. No. 104-88, 8103, 109 Stat. 803,
852, carriers are no longer required to file tariffs
other than for household goods and noncontiguous
domedtic trade. Certificates of Public Convenience
and Necessity are no longer required and thusthere
areno“common carriers,” asthetermformerly was
used, as a reference to a public utility, fully
regulated status.

Second, insubdivision (a)(2)(F), titled“ Nature
of Dispute; Statement of Issues’ the term “Generd
Accounting Office” was replaced with “Genera
Services Administration.” The GSA Board of
Contract Appeals replaced the General Accounting
Officeasreviewingauthority in GSA transportation
audit billing appeals pursuant to the Legidative
Branch Appropriations Act of 1996, effective June
30, 1996, and delegations of authority granted
thereunder. Also, in subdivision (8)(2)(F)(2), the
term* contract terms” was added as authority relied
upon by plaintiffs in their statement of issues
because, withnotariff filing requirement, individual
movements by contract are more common.

Third, al referencestoa” § 22 quotation” were
replaced with “ government ratequotation.” Section
22 (49 U.S.C. § 22 (1887)) rates were replaced by
“government rates’ under 49 U.S.C. § 10721 (rail)
and § 13712 (all other modes), and as such, lower
rates are not limited strictly for the use of the
government.

Fourth, insubdivision (a)(2)(1)(ii)(a), theword
“government” was struck in reference to a
transportation request or warrant in dispute. Under
the provisons of 41 CFR § 102-118.175,
Government Bills of Lading will no longer be used
for domestic traffic and under 41 CFR § 102-
118.180, Government Transportation Requestswill
no longer be mandatory.

Fifth, insubdivision (b)(9), titled, “Relation to
Pleadings, Time for Filing Answer or
Counterclaim,” thestatutory referencewasupdated.
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Findly, al references to the “Interstate
CommerceCommission” werestrickenand replaced
with the “ Surface Transportation Board.” While
carriersare no longer subject to full regulation, the
“reasonableness requirement” on “through routes,”
“divisons of joint rates” and rates “made
collectively by [any group of] carriers under
agreementsapproved by the Surface Transportation
Board,” remainsintact and is subject to that body’ s
review.
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APPENDIX F
PROCEDURE IN TAX PARTNERSHIP CASES

Rulel. General

(a) Applicability. ThisAppendix setsforth
the special provisions that apply to actions for
readjustment of partnership items under Section
6226 of the Internal Revenue Code (Code) and
actions for adjustment of partnership items under
Code Section 6228. Except as otherwise
provided in this Appendix, the Rules of the
United States Court of Federal Claims(RCFC), to
the extent pertinent, are applicable to such
partnership actions.

(b) Definitions. Asused inthis Appendix—

(1) the term “partnership® means a
partnership as defined in Code Section
6231(a)(1);

(2) a"partnership action” is either an "action
for readjustment of partnershipitems’ under Code
Section 6226 or an "action for adjustment of
partnership items' under Code Section 6228;

(3) the term "partnership item" means any
item described in Code Section 6231(8)(3);

(4) the term "tax matters partner" means the
person who is the tax matters partner under Code
Section 6231(a)(7) or appointed tax matters
partner by the court under Rule 9 of this
Appendix, and who under this Appendix is
responsible for keeping each partner fully
informed of the partnership action (see Code
Sections 6223(g) and 6230(1));

(5) a "notice of fina partnership
administrative adjustment” isthe notice described
in Code Section 6223(3)(2);

(6) the term "administrative adjustment
request” means a request for an administrative
adjustment of partnership items filed by the tax
matters partner on behalf of the partnership under
Code Section 6227(b);

(7) the term "partner” means a person who
was a partner as defined in Code Section
6231(a)(2) at any time during any partnership
taxable year at issue in a partnership action;

(8) the term "notice partner” means a person
who is a notice partner under Code Section
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6231(a)(8);

(9) the term "5-percent group” means a 5-
percent group as defined in Code Section
6231(a)(11);

(20) the term "deposit” means the deposit
required by Code Section 6226(e)(1); and

(11) theterm "Notice of Assignment” means
the notice mailed to the parties by the clerk of the
court after the filing of a complaint that advises
the parties of the name of the judge to whom the
proceeding is assigned.

(c) Jurisdictional Requirements. The
court does not havejurisdiction over apartnership
action under this Appendix unless the following
conditions are satisfied:

(2) Actions for readjustment of partnership
items:

(A) the Commissioner of Interna
Revenue (Commissioner) hasissued anotice
of final partnership administrativeadjustment
(see Code Section 6226(a) and (b));

(B) a complaint for readjustment of
partnership items is filed with the court by
the tax matters partner within the period
specified in Code Section 6226(a), or by a
notice partner (or 5 percent group) subject to
the conditionsand within the period specified
in Code Section 6226(b); and

(C) the partner or partners filing the
complaint make a deposit as required by
Code Section 6226(€).

(2) Actions for adjustment of partnership
items:

(A) the Commissioner has not allowed
al or some of the adjustments requested in
an adminigtrative adjustment request (see
Code Section 6228(a)); and

(B) a complaint for adjustment of
partnership items is filed with the court by
the tax matters partner subject to the
conditions and within the period specified in
Code Section 6228(a)(2) and (3).

(d) Form and Style of Papers. All papers
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filed in a partnership action shall be prepared in
the form and style set forth in RCFC 5.2 and
10(a), except that the caption shall state the name
of the partnership and the full name and surname
of any partner filing the complaint and shall
indicate whether such partner is the tax matters
partner, asfor example, "ABC Partnership, Mary
Doe, Tax MattersPartner, Complainant” or "ABC
Partnership, Richard Roe, A Partner Other Than
the Tax Matters Partner, Complainant.”

Rule 2.
Action

(&) Commencement of Action. A
partnership action shall be commenced by filing a
complaint withthe court. See RCFC 3, relating to
commencement of case; RCFC 5.2 and 10,
relating to form of pleadings, and RCFC 5.2(d),
relating to number of copiesto be filed.

(b) Contents of Complaint. Each
complaint shall be titled either "Complaint for
Readjustment of Partnership Items under Code
Section 6226" or "Complaint for Adjustment of
Partnership Items under Code Section 6228."
Each such complaint shal contain the allegations
described in subdivision (c) of this Rule and the
allegations described in subdivision (d) or (e) of
thisRule.

(c) All Complaints: All complaints in
partnership actions shall contain the following:

(1) the name and address of the
complainant;

(2) the name, employer
identification number, and principa
place of business of the partnership and
of each partner filing the complaint at
the time the complaint isfiled;

(3) the city and state of the office of
the Interna Revenue Service with
which the partnership's return for the
period in controversy was filed.

A claim for reasonable litigation costs shdl not be
included in the complaint in a partnership action.
For the requirements as to claims for reasonable
litigation costs, see RCFC 54(d)(1).

Commencement of Partnership

(d) Complaint for Readjustment of

Partnership Items: In addition to including the
information specified in subdivision (c) of this
Rule, acomplaint for readjustment of partnership
items shall a so contain the following information.
(2) All complaints. All complaints for
readjustment of partnership items shall
contain:

(A) the date of the notice of final
partnership administrative adjustment
and the city and state of the office of the
Internal Revenue Servicethat issued the
notice;

(B) the year or years or other
periods for which the notice of fina
partnership administrative adjustment
was issued;

(C) clear and concise statements of
each and every error that the
complainant alleges to have been
committed by the Commissioner in the
noticeof fina partnershipadministrative
adjustment. The assignments of error
shdl include issues, if any, inrespect to
which the burden of proof is on the
United States. Any issues not raised in
the assignments of error, or in the
assignments of error in any amendment
to the complaint, shall be deemed to be
conceded. Each assignment of error
shall be set forth in aseparately |ettered
subdivision;

(D) clear and concise lettered
statements of the facts on which the
complainant bases the assignments of
error, except with respect to those
assignments of error, if any, astowhich
the burden of proof is on the United
States;

(E) theamount of the deposit made
by each partner filing the complaint;

(F) the date and place of the
making of each deposit;

(G) a prayer setting forth relief
sought by the complainant;

(H) the signature, mailing address,
and telephone number of each
complainant or of each complainant's
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counsd. See RCFC 83.1 regarding

attorneys of record; and

(1) a copy of the notice of fina
partnership administrative adjustment,
which shall be appended to the
complaint, and withwhichthereshdl be
included so much of any statement
accompanying the notice as is material
to the issues raised by the assignments
of eror. If the notice of fina
partnership administrative adjustment or
any accompanying statement
incorporates by reference any prior
notices, or other material furnished by
thelnternal Revenue Service, such parts
thereof as are material to the
assignments of error likewise shall be
appended to the complaint.

(2) Complaintsby Tax MattersPartner:
In addition to including the information
specifiedinparagraph (1) of thissubdivision,
a complaint filed by the tax matters partner
during the time period specified in Code
Section 6226(b) shall also contain aseparate
numbered paragraph stating that the pleader
isthe tax matters partner.

(3) Complaints by Other Partners: In
addition to including the information
specifiedinparagraph (1) of thissubdivision,
acomplaint filed by anotice partner or by a
5-percent group during the time period
specifiedin Code Section 6226(b) shall also
contain:

(A) aseparate numbered paragraph
stating that the pleader is a notice
partner or a representative of a 5-
percent group (see Code Section
6226(b)(1));

(B) aseparate numbered paragraph
setting forth facts establishing that the
pleader satisfies the requirements of
Code Section 6226(d);

(C) aseparate numbered paragraph
stating the name and current address of
the tax matters partner; and

(D) aseparate numbered paragraph
stating that the tax matters partner has
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not filed acomplaint for readj ustment of

partnership items within the period

specified in Code Section 6226(a).
Under subdivision (d)(1)(H) of thisRule, the

representative of afive-percent group may signa
complaint on behalf of al members of the group.
Insuch circumstances, thecomplaint shall contain
a separate-numbered paragraph stating that the
representative has been duly authorizedtosignon
behalf of al members of the group.

(e Complaint for Adjustment of
Partnership Items: In addition to including the
information specified in subdivision (c) of this
Rule, a complaint for adjustment of partnership
items shall also contain:

(1) a statement that the complainant is
the tax matters partner;

(2) the date that the administrative
adjustment request was filed and other
proper alegations showingjurisdictioninthe
court in accordance with the requirements of
Code Section 6228(a)(1) and (2);

(3) the year or yearsor other periods to
which the administrative adjustment relates,

(4) the city and state of the office of the
Internal Revenue Service with which the
administrative adjustment request was filed;

(5) a clear and concise statement
describing each partnership item on the
partnership return that is sought to be
changed, and the basis for each such
requested change. Each such statement shall
be set forth in a separately lettered
paragraph;

(6) clear and conciselettered statements
of the facts on which the complainant relies
in support of such requested changes in
treatment of partnership items;

(7) aprayer setting forth relief sought by
the complainant;

(8) the signature, mailing address, and
telephone number of the complainant or the
complainant's counsal (see RCFC 83.1
regarding attorneys of record); and

(99 a copy of the adminigtrative
adjustment request appended to the
complaint.
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(f) Notice of Filing:

(1) Complaints by the Tax Matters

Partner: Within 5 days after receiving the

Notice of Assignment from the court, the tax

matterspartner shall serve notice of thefiling

of the complaint on each partner in the
partnership as required by Code Section

6223(g). Said noticeshall includethe docket

number assigned to the case by the court and

the date of the Notice of Assignment..
(2) Complaints by Other Partners:

Within 5 days after receiving the Notice of

Assignment from the court, the complainant

shdll serve acopy of the complaint onthe tax

matters partner, and at the same time notify
the tax matters partner of the docket number
assigned to the case by the court and of the

date of the Notice of Assignment. Within 5

days after receiving a copy of the complaint

and of the aforementioned notification from
the complainant, the tax matters partner shall
serve notice of the filing of the complaint on
each partner inthe partnership asrequired by

Code Section 6223(g). Said notice shall

include the docket number assigned to the

case by the court and the date of the Notice
of Assgnment.

(9) Copy of Complaint ToBeProvided to
All Partners. Upon request by any partner inthe
partnership asreferred toin Code Section 6231(a)
(2) (A), the tax matters partner shdl, within 10
days of receipt of such request, make available to
such partner a copy of any complaint filed by the
tax matters partner or by any other partner.

(h) Joinder of Parties.

(1) Permissive Joinder. A separate
complaint shall be filed with respect to each
notice of final partnership administrative
adjustment or each administrative adjustment
request issued to separate partnerships. However,
asinglecomplaint for readjustment of partnership
items or complaint for adjustment of partnership
items may be filed seeking readjustments or
adjustments of partnership items with respect to
more than one fina partnership administrative
adjustment or administrative adjustment request
if the notices or requests pertain to the same
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partnership. A complaint may include a request
that the proceeding be assigned to the judge to
whom one or more pending cases (whether
relating to the same partnership or to another
partnership) are assigned, if the other case or
cases present common or related issues of law or
fact. For the procedures to be followed by
partners who wish to intervene or participatein a
partnership proceeding, see Rule 4 below.

(2) Severance or Other Orders. With
respect to a case based upon multiple notices of
fina partnership administrative adjustment or
administrative adjustment requests, the court may
order a severance and a separate case to be
maintained with respect to one or more of such
notices or requests whenever it appears to the
court that proceeding separately isin furtherance
of convenience, or will avoid prejudice, or when
separate trials will be conducive to expedition or
economy.

Rule 3. Other Pleadings

(a) Answer: The United States shall file an
answer or shall move with respect to the
complaint within the periods specified in and in
accordance with the provisions of RCFC 12.

(b) Reply: For provisions relating to the
filing of areply, see RCFC 7(a).

Rule4. Intervention and Participation

(a) Tax Matters Partner: The tax matters
partner may intervene in an action for
readjustment of partnership items brought by
another partner or partners by filing a notice of
election to intervene with the court. Such notice
shdl state that the intervenor is the tax matters
partner and shal be filed within 45 days from the
date of the Notice of Assgnment. See Code
Section 6226(b) (2) and paragraph 2(d)(3) of this
Appendix.

(b) Other Partners: Any other partner who
satisfies the requirements of Code Section
6226(d) or 6228(a) (4) (B) may participatein the
action by filing a notice of election to participate
with the court. Such notice shall set forth facts
establishing that such partner satisfies the
requirements of Code Section 6226(d) in the case
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of anaction for readjustment of partnershipitems,
or Code Section 6228(a)(4)(B) in the case of an
action for adjustment of partnership items, and
shdl be filed within 45 days from the date of the
Notice of Assignment. A single notice may be
filed by two or morepartners; however, each such
partner must satisfy al requirements of this
paragraph in order for the notice to be treated as
filed by or for that partner.

(c) Enlargement of Time: The court may
grant leave to file anotice of election to intervene
or a notice of election to participate out of time
upon a showing of sufficient cause.

(d) Pleading: No assignment of error,
allegation of fact, or other statement in the nature
of a pleading shal be included in the notice of
election to intervene or notice of eection to
participate.

(e) Amendments to the Complaint: A
party other than the complainant who is
authorized to raise issues not raised in the
complaint may do so by filing an amendment to
the complaint. Such an amendment may befiled,
without leave of court, at any time before service
of the response to the complaint by the United
States. Otherwise, such an amendment may be
filed only by leave of court. See RCFC 15(a) for
time for responding to amendments to the
complaint.

Rule5. Service of Papers

(a) Complaints: All complaints shal be
served by the clerk on the United States.

(b) Papers Issued by Court: All papers
issued by the court shal be served by theclerk on
the United States, the tax matters partner
(whether or not the tax matters partner is a
participating partner), and al other participating
partners.

(c) All Other Papers: All other papers
required to be served (see RCFC 5) shall be
served by the parties filing such papers.
Whenever a paper (other than a complaint) is
required to be filed with the court, the origina
paper shall befiled withthe court with certificates
by the filing party or thefiling party's counsel that
service of the paper has been made on each of the
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parties set forth in subdivision (b) of this Rule or
on such other parties counsdl.

Rule6. Parties

(@ In General: For purposes of this
Appendix, the United States, the partner whofiled
the complaint, the tax matters partner, and each
person who satisfies the requirements of Code
Section 6226(c) and (d) or 6228(a)(4) shall be
treated as parties to the action.

(b) Participating Partners: Participating
partners are the partner who filed the complaint
and such other partners who have filed either a
notice of election to intervene or a notice of
election to participate in accordance with the
provisons of RCFC 4. See Code Sections
6226(c) and 6228(a)(4)(A). For purposes of the
court's procedural rules other than those set forth
in this Appendix, only participating partners, as
defined in this subdivision, and the United States
shall be considered to be parties.

Rule7. Settlement Agreements

(a) Consent By the Tax Matters Partner
toEntry of Decision: A stipulation consentingto
entry of decison executed by the tax matters
partner and filed with the court shal bind all
parties. The signature of the tax matters partner
constitutes a certificate by the tax matters partner
that no party objectsto entry of the decision. See
Rule 10 below.

(b) Settlement Agreements Entered Into
By All Participating Partnersor No Objection
by Participating Partners:

(1) After expiration of the time within which
to file a notice of eection to intervene or to
participate under Rule 4(a) or (b), the United
States shal move for entry of decision, and shall
submit a proposed form of decision with such
motion, if:

(A) dl of the participating partnershave
entered into a settlement agreement with the
defendant, or al of such partners do not
object to the granting of the defendant's
motion for entry of decision, and

(B) the tax matters partner (if a
participating partner) agrees to the proposed
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decision in the case but does not certify that

no party objects to the granting of the

defendant's motion for entry of decision.

(2) Within 3 days from the date on which the
defendant's motion for entry of decision is filed
withthe court, the defendant shall serve onthetax
matters partner a certificate showing the date on
which the defendant's motion was filed with the
court.

(3) Within 3 days after receiving the
defendant's certificate, the tax matters partner
shdll serve on dl other parties to the action, other
than the participating partners, a copy of the
defendant's motion for entry of decision, acopy of
the proposed decision, a copy of the defendant's
certificate showing the date on which the
defendant's motion was filed with the court, and a
copy of this paragraph of Rule 7.

(4) If any party objects to the granting of the
defendant's motion for entry of decision, then that
party shall, within 60 days from the date on which
the defendant's motion was filed with the court,
fileamotionfor leavetofileanotice of electionto
intervene or to participate, accompanied by a
separate notice of election to intervene or to
participate, asthe casemay be. If no such motion
isfiled with the court within such period, or if the
court should deny such motion, then the court
may enter the proposed decision asitsdecisionin
the partnership action. See Code Sections6226(f)
and 6228(a)(5).

(c) Other Settlement Agreements. If a
settlement agreement is not within the scope of
subdivision (b) of this Rule, then:

(2) in the case of a participating partner, the
defendant shall promptly file with the court a
notice of settlement agreement that identifies the
participating partner or partnerswho have entered
into the settlement agreement; and

(2) inthe case of any partner who entersinto
a settlement agreement, the defendant shall,
within 7 days after the settlement agreement is
executed by both the partner and the defendant,
serve onthetax matters partner astatement which
setsforth:

(A) theidentity of the party or partiesto
the settlement agreement and the date of the
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agreement;

(B) the year or years to which the
settlement agreement relates; and

(C) the terms of settlement as to each
partnership item and the alocation of such
items among the partners.

Within 7 days after receiving the statement
required by this subdivison, the tax matters
partner shall serve a copy of the statement on all
parties to the action.

Rule8. Action For Adjustment of Partner ship
ItemsTreated AsAction For Readjustment of
Partnership Items

(a) Amendment of complaint: If, after the
filing of acomplaint for adjustment of partnership
items (see Code Section 6228(a)) and Rule 2(a)
above, but before hearing of such complaint, the
Commissioner mails to the tax matters partner a
notice of final partnership administrative
adjustment for the partnership taxable year to
which the complaint relates, such complaint shall
be treated as a complaint in an action for
readjustment of the partnership items to which
such notice relates. The complainant, within 90
days after the date on which the notice of fina
partnership administrative adjustment ismailed to
the tax matters partner, shall file an amendment to
the complaint, setting forth every error which the
complainant alleges to have been committed by
the Commissoner in the notice of fina
partnership adminigtrative adjustment, and the
facts on which the complainant bases the
assignments of error. A copy of thenotice of final
partnership administrative adjustment shall be
appended to the amendment to the complaint. On
or before the day the amendment to the complaint
is delivered to the court, or, if the amendment is
mailed to the court, on or before the day of
mailing, the tax matters partner shall serve notice
of the filing of the amendment to complaint on
each partner in the partnership as required by
Code Section 6223(g).

(b) Participation: Any partner who has
filed atimely notice of eection to participate in
the action for adjustment of partnership items
shdl be deemed to have elected to participate in
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the action for readjustment of partnership items
and need not file another notice of election to do
s0. Any other partner may participate in the
action by filing a notice of election to participate
within 45 days from the date of filing of the
amendment to complaint. See Rule 4 above.

Rule9. Appointment and Removal of the Tax
Matters Partner

(a) Appointment of Tax MattersPartner:
If, at the time of commencement of a partnership
action by a partner other than the tax matters
partner, the tax matters partner is not identified in
the complaint, the court will take such action as
may be necessary to establish the identity of the
tax matters partner or to effect the appointment of
atax matters partner.

(b) Removal of Tax Matters Partner:
After noticeand opportunity to be heard, the court
may for causeremove apartner asthetax matters
partner. If thetax matters partner isremoved by
the court, or if apartner's status as the tax matters
partner is terminated for reason other than
remova by the court, the court may appoint
another partner as the tax matters partner if the
partnership fals to designate a successor tax
matters partner within such period as the court
may direct.

Rule 10. Decisions

A decison entered by the court in a
partnership action shall be binding on al parties.
For the definition of parties, see Rule 6 above.

Rules Committee Note

Section 6226 of the Internal Revenue Code
grants this court jurisdiction, along with the United
States Tax Court and the United States district
courts, to consider petitions for readjustment of
partnership items as set forth in afinal partnership
adminigtrative adjustment. Appendix Fprovidesthe
procedural rules for such cases. In the interests of
uniformity, the rules contained in Appendix F
parallel the rules applicable to these cases in the
United States Tax Court.
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APPENDIX G
PROCEDURE IN INDIAN CLAIMS COMMISSION CASES

Attorneys claiming fees and expenses in
cases transferred to the former United States
Court of Clams from the Indian Clams
Commission pursuant to 25 U.S.C. §70v (1976)
(amended 1977), and thereafter assigned to this
court pursuant to P.L. No. 97-164, §149, 96 Stat.
25, 46, wherein money judgments are entered
shall file the appropriate motion or motionswithin
30 days of the entry of the money judgment.
Defendant shall file its response within 28 days
and areply may be filed within 14 days. Absent
the filing of such atimely motion, a docket entry
will be made closing the case. Said motions shall
state that copies thereof have been provided to the
tribal counsel, other head officer of the plaintiff, if
therebeone, or if thereis neither of theforegoing,
then to the agency superintendent under whose
jurisdiction the plaintiff may be.

Rules Committee Note
Appendix G formerly appeared in these rules
as General Order No. 4 issued December 29, 1982.
Although Appendix G remains the same in
substance as General Order No. 4, some of the
earlier language was deleted as unnecessary.
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APPENDIX H
PROCEDURE FOR ALTERNATIVE DISPUTE RESOLUTION

1. General. The United States Court of
Federal Claimsrecognizes avariety of voluntary,
non-binding alternative dispute resolution (ADR)
tools for use in appropriate cases. ADR
techniques include but are not limited to
mediation, mini-trials, early neutral evaluation,
and non-binding arbitration. Theseprocessesmay
be conducted either by a settlement judge or a
third party neutral.

2. Terms.

(a) Settlement Judge: A judgeof thecourt,
other than the presiding judge. Appointment of a
settlement judge permits the parties to engagein
a frank, in-depth discussion of the strengths and
weaknesses of each party's case before ajudicial
officer without the inhibitions that might exist
before the presiding judge. A settlement judge
may act both as a mediator and as a neutra
evaluator. This process should be employed early
enough inthelitigation to avoid needless expense
and delay. Use of a settlement judge permits the
partiesto gain the benefit of ajudicial perspective
without jeopardizing their ability to gain a
resolution of their case by the presiding judge
should settlement efforts fail.

(b) Presiding Judge. Thejudge regularly
assigned to the case.

(c) Third-party Neutrals. In consultation
with the bar, the court will maintain a list of
quaified individuds who have indicated their
willingnessand demonstrated their ability to serve
as neutral evaluators and mediators. Parties may
select neutrals who are not on the court'slist.

(d) Mediation. A flexible and voluntary
dispute-resolution procedure in which a
settlement judge or a third-party neutral, the
mediator, facilitates negotiations to reach a
mutualy agreeable resolution. The mediation
process involves one or more sessions in which
counsdl, litigants, and the mediator participate,
and may continue over a period of time. The
mediator can help the parties improve
communication, clarify interests, and probe the
strengths and weaknesses of their own and their
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opponents  positions. The mediator can also
identify areas of agreement and help generate
options that lead to a settlement.

(e) Early neutral evaluation. Using the
services of a third-party neutral or settlement
judge knowledgeable in the subject-matter of the
litigation to assess the strengths and weaknesses
of the parties positions. In this manner, the
parties may gain a more redlistic view of their
prospects for success, thus narrowing the issues
and facilitating settlement.

(f) Mini-trials. A flexible, abbreviated
procedure in which the parties present their case,
or a portion of it, to a third-party neutral or
settlement judge.

3. Procedures. RCFC 16 and Appendix A
paragraphs 3 and 4(i) set out the parties
obligations with respect to consideration of ADR.
At any point in thelitigation, however, the parties
can notify the court of their desireto pursue ADR.
There is no single format for ADR. Any
procedures agreed to by the parties and adopted
by the settlement judge or third party neutral may
be used. Certain basic ground rules will be
observed, however, asfollows:

(a) ADRisvoluntary. A party’sgood faith
determination that ADR is not appropriate in a
particular case should be respected by other
parties and the court.

(b) When the parties have indicated their
agreement to ADR to the presiding judge, the
presiding judge, if in agreement, will forward the
reguest to the Clerk of the Court for assignment to
a settlement judge or third-party neutral as
selected by the parties.

() In the event the parties agree to use
ADR, the settlement judge or third party neutral
and the parties will develop procedures
appropriate to that case. The settlement judge or
third-party neutral and the parties will develop a
written statement, to be executed by the
settlement judge or neutral, outlining the terms of
the settlement process, including an indication of
assent to confidentidity by dl parties. Neither
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this statement nor any other materias developed
for use solely within the ADR process will be
filed with the court.

(d) There will be no transcript of any ADR
proceeding. All ADR proceedings, including
documents generated solely for the proceedings
and communications within the scope of the
proceedings, are confidential and will not be
provided to a judge of the court who is not the
settlement judge in the dispute. Information
which is otherwise discoverable or admissible
doesnot | osethat characteristic merely because of
itsuse in the ADR proceedings.

(e) Participation in ADR congtitutes
agreement by the parties not to subpoena or seek
in any way the testimony of the settlement judge
in any subsequent proceeding.

(f) During the ADR process, the matter will
remain on the docket of the presiding judge. At
the conclusion of the ADR process, the settlement
judge or the third party neutral will notify the
presiding judge and the clerk of the court only of
the outcome, i.e., whether the matter has been
settled.

Rules Committee Note

Appendix H “ProcedureFor Alternate Dispute
Resolution,” revises and replaces the adternate
dispute resolution procedures first adopted by the
court in General Order No. 13, dated April 15,
1987 and later amended through Amended Generd
Order No. 13, dated November 8, 1996. The
adoption of Appendix H as a permanent part of the
court’ s rules reflects the court’ s recognition of the
increasing usefulness of dternative dispute
resolution procedures in the resolution of claims
against the United States.
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APPENDIX OF FORMS

FORM 1
ADMISSION INSTRUCTIONS

The accompanying form shall be used in applying for admission to the bar of this court pursuant to
RCFC 83.1. Thisform should be duly executed and returned to the Clerk of the Court accompanied by
the following items:

(2) acurrent (not mor ethan three months old) original certificate from the Clerk of the Supreme
Court of the United States, or, the clerk of the highest court of your state, territory, possession or the
Digtrict of Columbia, or the United States Court of Appeals for the Federal Circuit attesting to your
admission to the bar of that court and your good standing therein (Note: a letter from the bar of
your stateis NOT acceptable);

(2) two letters or signed statements from attorneys stating the following:
a. they are members of the bar of this court, or the bar of the
Supreme Court of the United States,
b. they are not related to you;
C. you are personaly known to them;
d. you possess dl the qualifications required for admission here;
e. they have examined your application; and
f. they affirm that your personal and professional character and
standing are good;

(3) acheck, made payable to “Clerk, U.S. Court of Federal Claims,” in the
amount of $50.00 to cover the required fee.

Applications (including letters and fee) are to be compl ete when submitted; incompl ete applications
will be returned.

Admission under this procedure does not require your appearance in person. A certificate will be
forwarded to you upon approval of your application.

Margaret M. Earnest, Clerk
U.S. Court of Federal Claims
717 Madison PI., N.W.
Washington, DC 20005-1011
(202) 219-9561
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IN THE MATTER OF THE PETITION OF

(Please print/type your full name on the above line)

FOR ADMISSION TO PRACTICE IN
THE UNITED STATES COURT OF FEDERAL CLAIMS

TO THE CHIEF JUDGE AND JUDGES OF THE UNITED STATES COURT OF FEDERAL
CLAIMS:

The petitioner, , respectfully shows this court:
That he/she is aresident of the city of , the state of
, and that petitioner on the date of was duly

licensed and admitted to practice as an attorney at law in the
(highest state court), and is now a member of the bar

thereof and in good standing.

WHEREFORE, said petitioner herein prays that he/she may be admitted to practice in the United
Sates Court of Federal Claims in accordance with the laws and rules applicable thereto.

I, DO SOLEMNLY
SWEAR (OR AFFIRM) THAT | WILL SUPPORT THE CONSTITUTION OF THE UNITED STATES
AND THAT | WILL DEMEAN MYSELF IN AN UPRIGHT MANNER AS AN ATTORNEY OF THE
UNITED STATES COURT OF FEDERAL CLAIMS

| declare(or certify, verify, or state) under penalty of perjury that the foregoing istrue and correct.
Executed on (date) . (28 U.S.C. 81746)

Signature
Address (including firm if applicable):

Phone: Fax:
E-mail address:
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FORM 2
COVER SHEET

In The WUnited States Court of Federal Claims

Cover Sheet
Plaintiff(s) or Petitioner(s)

If thisis amulti-plaintiff case, pursuant to RCFC 20(a), please attach an al phabetized, numbered list of all plaintiffs.

Name of the attorney of record (See RCFC 83.1(c)):

Firm Name:

Post Office Box:

Street Address;

City-State-Zip:

Telephone & Facsimile Numbers:

Isthe attorney of record admitted to the Court of Federal Claims Bar?
If NO, please call (202) 219-9630 for admission papers and instructions.

Nature of Suit Code: D D D

Select only one (three digit) nature of suit code from
attached sheet and if numbers 118, 134, 226, 312, 356, or 528 are used, please explain.

Agency ldentification Code: D D D

See attached sheet for three digit codes.

Amount Claimed: $
Use estimate if specific amount is not pleaded.

Vaccination Date (vaccine cases only)

If thisis casedirectly related to any pending or previous case, you are required to file a separate notice of directly related case(s).
See RCFC 40.2.
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100
102
104
106
108
110
112
114
116
118

120
122
124
126
128
130
132
134

136

138
140

200
202
204
206

456
457
458
459
460
461
462
463
464
465
466
467
468

Natur es of Suit Codesfor General Jurisdiction Cases

Contract - Construction -(CDA)
Contract - Fail to Award - (CDA)
Contract - Lease - (CDA)
Contract - Maintenance - (CDA)
Contract - Renovation - (CDA)
Contract - Repair - (CDA)
Contract - Sale - (CDA)

Contract - Service - (CDA)
Contract - Supply - (CDA)
Contract - Other - (CDA)

Contract - Bailment

Contract - Bid Preparation Costs
Contract - Medicare Act
Contract - Realty Sale

Contract - Subsidy

Contract - Surety

Contract - Timber Sale

Contract - Other

Contract - Other - Wunderlich

Contract - Injunctions(Pre Award)
Contract - Injunction (Post Award)

Tax - Allowance of Interest

Tax - Declaratory Judgment - 28:1507
Tax - Estate

Tax - Excise

Injury - DPT & Polio
Injury - DIT

Injury - DTP/DPT
Injury - Measles

Injury - M/M/R

Injury - Measles/Rubella
Injury - Mumps

Injury - Pertussis

Injury - Polio - inactive
Injury - Polio - other
Injury - Rubella

Injury - Tetanus & Diphtheria
Injury - Tetanus & Tox.

208
210
212
214
216
218

220
222

224

226

300
302
303
304
306
308
310
312

340
342
344
346

Tax - Gift

Tax - Income, Corporate

Tax - Income, Individual

Tax - Informer’s Fees

Tax - Preparer’s Penalty

Tax - Railroad
Retirement/Unemployment Tax
Act

Tax - TEFRA Partnership - 28:1508

Tax - Windfall Profit Overpayment -

Interest
Tax - 100% Penalty - 26:6672 -
Withholding
Tax - Other

Civilian Pay - Back Pay

Civilian Pay - COLA

Civilian Pay - Disability Annuity
Civilian Pay - FLSA

Civilian Pay - Overtime Compensation
Civilian Pay - Relocation Expenses
Civilian Pay - Suggestion Award
Civilian Pay - Other

Military Pay - Back Pay
Military Pay - CHAMPUS
Military Pay - Correct records
Military Pay - Correct/Reinstate

Natur es of Suit Codesfor Vaccine Cases

469
484
485
486
490
492
470
471
472
473
474
475
476

Injury - Other

Injury - Hepatitis B
Injury - Hemophilus influenzae
Injury - Varicella

Injury - Rotavirus
Injury- Thimerosal
Death - DPT & Palio
Death - DIT

Death - DTP/DPT

Death - Measles

Death - M/M/R

Death - Measles/Rubella
Desath - Mumps

123

348
350
352
354
356

500
502
504
506
508
510
511
512
514
516
518
520
522

524
526

528
529
532
534

Military Pay - Reinstatement
Military Pay - Relocation Expenses
Military Pay - Retirement

Military Pay - SBP

Military Pay - Other

Common Carrier - transportation

Copyright

Native American

Oil Spill Clean Up

Patent

Taking - Personalty

Taking - FIRREA

Taking - Realty

Taking - Other

Miscellaneous - Damages

Miscellaneous - Lease

Miscellaneous - Mineral Leasing Act

Miscellaneous - Oyster Growers
Damages

Miscellaneous - Safety Off. Ben. Act

Miscellaneous - Royalty/Penalty Gas

Production

Miscellaneous - Other

TRIS

CLA Review - Japanese Internment

Indian Claims Commission

535 Informer’s Reward

477
478
479
480
481
482
483
487
488
489
491
493

Death - Pertussis

Death - Polio - inactive

Death - Polio - other

Death - Rubella

Death - Tetanus & Diphtheria
Death - Tetanus & Tox.

Death - Other

Desth - Hepatitus B

Death - Hemophilus influenzae
Death - Varicella

Death - Rotavirus

Death — Thimerosal

October 5, 2001
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AGENCY CODES

AGR Agriculture

AF Air Force

ARM Army

AEC Atomic Energy Commission
COM Department of Commerce

DOD Department of Defense

DOE Department of Energy

ED Department of Education

EPA  Environmenta Protection Agency
GPO Government Printing Office
GSA Genera Services Administration
HHS Health and Human Services
HUD Housing and Urban Development
DOI  Department of the Interior

| CClnterstate Commerce Commission
DOJ Department of Justice

LAB Department of Labor

MC Marine Corps

NAS Nationa Aeronautical Space Agency
NAV Navy

NRC Nuclear Regulatory Commission
PS Postal Service

STA  State Department

SBA  Small Business Administration
TRN Department of Transportation
TRE Department of Treasury

VA Department of Veterans Affairs
VAR Various Agencies

O Other
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FORM 3A
REPORTER FORMS

In The WUnited States Court of Federal Claims

No.

John Doe, Plaintiff
V.
The United States, Defendant

, 20
Testimony for Plaintiff (or Defendant)
The parties met, pursuant to notice of the court, at the time above stated, in
Present: counsel for plaintiff; and counsel for

defendant.
Testimony on behalf of the plaintiff (or defendant) was taken as follows:
Richard Roe, awitness produced on behalf of the plaintiff (or defendant), having first been
duly sworn by said court, was examined, and in answer to interrogatories testified as follows:
Q. State your name, €tc.
A.

Q. Haveyou, etc.?
A.
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FORM 3B
CERTIFICATE OF REPORTER

Certificate of Reporter

[, , reporter, hereby certify that at the time and place,

aforesaid, | did cause to be taken down and transcribed the proceedings in this case, including
the questions propounded to and the answers given by said witnesses so called by plaintiff (or

defendant), and that the foregoing record isacorrect transcript of the proceedings and testimony

so had therein.
In witness whereof | have hereunto set my hand this day of
,20
Signature:
Address:
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FORM 4
BILL OF COSTS

In The WUnited States Court of Federal Claims

BILL OF COSTS

No.

VS.

THE UNITED STATES

Judgment with costs having been entered in the above-entitled actiononthe__day of
200 , against , the clerk is requested to tax the following as costs.

FEES OF thE CLEIK ..ot $

Fees of the reporter for al or any part of the trial or hearing transcript
necessarily obtained for useinthe case..........ccoovernnnncnencnene,
Fees for witnesses; for statutory fees, see 28 U.S.C. §1821 (attach itemized

Costs for certification or duplication of papers necessarily obtained for use
in case, provide number of copies, total pages and cost per page *....

Costs incident to taking of depositions (if not of record, then attach
statement aSt0 NEEH).......ooerire e e
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* Allowable duplication costs are restricted to briefs on dispositive matters for atotal of 5 copies; additional

copies allowable where third parties are present.

CERTIFICATION
State/District of

County of

| certify under penalty of perjury that the foregoing costs are correct and were necessarily incurred in this action
and that the services for which fees have been charged were actually and necessarily performed and that a copy
hereof was this day mailed to with postage fully prepaid thereon. Executed
on (Date). (28 U.S.C. §1746)

(Signature of Attorney of Record)

(Address)
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FORM 5
EAJA FORM

APPLICATION
FOR FEES AND OTHER EXPENSES UNDER THE EQUAL ACCESS TO JUSTICE ACT
Title 28 U.S.C. §2412(d), Title |l of Public Law 96-481, 94 STAT 2325

1. COURT 2. DATE FILED 3. DOCKET NO.

United States Court of Federal Claims

4. NAME OF APPLICANT (One per form) 5. GOVERNMENT AGENCY INVOLVED IN CLAIM
(Use agency code on reverse sifle)

6. NATURE OF APPLICATION 7. APPEAL FROM: !
A. O Original application under 28 U.S.C. §2412(d)(1)(A) O DISTRICT COURT [OBANKRUPTCY COURT
after judgment in civil action against U.S. [0 OTHER:

B. O Appeal of fees and expenses awarded by Lower Court

(If Item 6B is checked go to Item 7.) 7A. DATE FILED IN LOWER 7B. DOCKET NO.
C. O Original application under 28 U.S.C. §2412(d)(3) after COURT

review of agency decision.
D. O Petition for leave to appeal an administrative agency

fee determination under 5 U.S.C. 8504(c)(2).

8. ADMINISTRATIVE AGENCY DOCKET NO. 9. DATE FILED IN ADMINISTRATIVE AGENCY

10. SHOWING OF “PREVAILING PARTY” STATUS (28 U.S.C. §2412(d)(1)(B)):

Is agency order, court order, or other relevant document attached? [ YES [0 NO

11. SHOWING OF ELIGIBILITY (28 U.S.C. §2412(d)(2)(B)):

Is net worth information attached? OO YES O NO

12. ENTER ALLEGATION THAT GOVERNMENT POSITION WAS NOT SUBSTANTIALLY JUSTIFIED (28 U.S.C. §2412(d)(1)(B)):
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13. FOR EACH AMOUNT CLAIMED, PLEASE ATTACH ITEMIZATION INDICATING SERVICE PROVIDED, DATE, HOURS, AND
RATE (28 U.S.C. §2412(d)(2)(A)):

AMOUNT CLAIMED

A. ATTORNEY FEES
B. STUDY ..o s
C. ANALYSIS
D. ENGINEERING REPORT......coiiiiiii i $
B TEST e $
F. PROJECT ... s s $
G. EXPERT WITNESS FEES.........ccoiiiii s $
H. OTHER FEES AND EXPENSES - SPECIFY

@ $

@ $

©) $
I. TOTAL FEES AND EXPENSES..........ocoiiiiii s $

14. SIGNATURE 15. DATE

NOTE: THIS FORM SHOULD ACCOMPANY YOUR CLAIM WHEN FILED WITH THE CLERK OF COURT

EAJA ADMINISTRATIVE AGENCY CODES

(Use the following abbreviations for the U.S. Government Agency involved in claim (Item 5))

BENEFITSREVIEW BOARD . ...ttt et e e e (BRB)
CIVIL AERONAUTICSBOARD .. ..ottt e e e e e e (CAB)
CIVIL SERVICE COMMISSION (U.S) .ottt e e e e e (CSC)
CONSUMER PRODUCTS SAFETY COMMISSION . ...ttt (CPSC)
COPYRIGHT ROYALTY TRIBUNAL . ..ottt e e e e e (CRT)
DEPARTMENT OF AGRICULTURE . ...\ttt ettt e e e (AGRI)
DEPARTMENT OF COMMERGCE . . ...ttt et e e e e e e (COMM)
DEPARTMENT OF DEFENSE . . .. oottt et e e e e e e e e (DOD)
DEPARTMENT OF EDUCATION ...\ttt e e e e e e e e e e e e (EDUC)
DEPARTMENT OF ENERGY . ...ttt et et e e e e e e e (DOE)
DEPARTMENT OF HEALTH, EDUCATION & WELFARE .. ...\ttt e (HEW)
DEPARTMENT OF HEALTH & HUMAN SERVICES .. ...ttt e (HHS)
DEPARTMENT OF HOUSING & URBAN DEVELOPMENT .. ...ttt (HUD)
DEPARTMENT OF INTERIOR ... .ottt e e e e e e e e e (DOI)
DEPARTMENT OF JUSTICE . ...ttt e (DOJ)
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DEPARTMENT OF LABOR (EXCEDE OSHA) .. . oot e e e (LABR)

DEPARTMENT OF TRANSPORTATION SAFETY BOARD . ...\ttt e (TRAN)
DEPARTMENT OF THE TREASURY (EXCEDLIRS) . ..ottt oo (TREA)
DRUG ENFORCEMENT AGENCY ...ttt oo (DEA)
ENVIRONMENTAL PROTECTION AGENCY . . ..ottt (EPA)
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION ...ttt (EEOC)
FEDERAL AVIATION AGENCY . .ottt e e e e e e e (FAA)
FEDERAL COAL MINE SAFETY BOARD ...\ttt e e e e e (FCMS)
FEDERAL COMMUNICATIONS COMMISSION ... oottt (FCC)
FEDERAL DEPOSIT INSURANCE CORPORATION ... .ttt e et (FDIC)
FEDERAL ELECTION COMMISSION . ...\ttt et e e e e e e (FEC)
FEDERAL ENERGY AGENCY ...ttt e e e e (FEA)
FEDERAL ENERGY REGULATORY COMMISSION ...ttt e e (FERC)
FEDERAL HOME LOAN BANK BOARD . ...\ttt e e (FHLB)
FEDERAL LABOR RELATIONSAUTHORITY ...\ttt (FLRA)
FEDERAL MARITIME BOARD .. ...ttt et et e e (FMBD)
FEDERAL MARITIME COMMISSION ...ttt et e e e e e e (FMC)
FEDERAL MINE SAFETY & HEALTH ADMINISTRATION . ...ttt e (MSHA)
FEDERAL MINE SAFETY & HEALTH REVIEW COMMISSION . ...ttt (MSHR)
FEDERAL RESERVE SYSTEM .. .ottt et et e e e (FRS)
FEDERAL TRADE COMMISSION . ...ttt e e e e e (FTC)
FOOD & DRUG ADMINISTRATION ...\ttt e e e e (FDA)
GENERAL SERVICES ADMINISTRATION ...ttt et e (GSA)
IMMIGRATION & NATURALIZATION SERVICE .. ..\ttt (INS)
INTERNAL REVENUE SERVICE (EXCE0t TAX COURT) . ..ottt e e (IRS)
INTERSTATE COMMERCE COMMISSION .. . oottt e e e e (Ico)
MERIT SYSTEMS PROTECTION BOARD ... .ottt e e e e e e e (MSPB)
NATIONAL LABOR RELATIONSBOARD . ...ttt e e e (NLRB)
NUCLEAR REGULATORY COMMISSION . ...ttt e (NRC)
OCCUPATIONAL SAFETY & HEALTH ADMINISTRATION ..ottt (OSHA)
OCCUPATIONAL SAFETY & HEALTH REVIEW COMMISSION ...ttt (OSHC)
OFFICE OF MANAGEMENT & BUDGET . ...ttt et e e e (OMB)
OFFICE OF PERSONNEL MANAGEMENT ..\ttt et e e e e e e (OPM)
OFFICE OF WORKERS COMPENSATION PROGRAM ... oottt et e (OWCP)
PATENT OFFICE ..ttt e e e e e e e (PATO)
POSTAL RATE COMMISSION (U.S) .« vttt et et e e e e e e e (PRC)
POSTAL SERVICE (U.S) vttt e e e (USPS)
RRRETIREMENT BOARD ...\ttt e e e e e (RRRB)
SECURITIES & EXCHANGE COMMISSION . .0\ttt et e e (SEC)
SMALL BUSINESS ADMINISTRATION .. vttt e e e e e e e (SBA)
TAX COURT, INTERNAL REVENUE SERVICE . ...ttt (TXC)
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FORM 6
SUBPOENA

Anited States Court of Federal Claimsg

VS. No.

THE UNITED STATES SUBPOENA

To:

1.  YOU ARE COMMANDED to appear at the place, date, and time specified below to testify in the above case.
Place of Testimony:

Date and Time:

2. YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition in
the above case.

Place of Deposition:

Date and Time:

3. YOU ARE COMMANDED to produce and permit inspection and copying of the following documentsor objectsat the place,
date, and time specified below (list documents or objects):

Place:

Date and Time:

4. YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below.

Premises:

Date and Time:

Any organization not a party to this suit that is subpoenaed for the taking of adeposition shall designate one or more officers,
directors, or managing agents, or other persons who consent to testify on its behalf, and may set forth, for each person designated,

the matters on which the person will testify.

ISSUING OFFICER SIGNATURE AND TITLE (INDICATE IF ATTORNEY FOR PLAINTIFF OR DEFENDANT) DATE

ISSUING OFFICER'SNAME, ADDRESS AND PHONE NUMBER
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NOTE - If the place of travel is more than 100 miles (by the shortest usual means of travel) from the place where the subpoenais
served, or if the place of the deposition is more than 100 miles from the place where the deponent resides, is employed or transacts
business in person, the person served may regard the command as optional unlessthereis attached to the subpoena an order of the
court requiring his’her appearance, notwithstanding the distance of travel. In any event, response to the subpoenawill entitle the
person to the fees and mileage allowed by law. (28 U.S.C. §1821)

PROOF OF SERVICE

DATE PLACE

SERVED

SERVED ON (PRINT NAME) MANNER OF SERVICE

O Feestendered for one day’ s attendance and mileage allowed by law. (Fees and mileage need not be tendered when the subpoena

isissued on behalf of the United States or an officer or agency thereof.)

DECLARATION OF SERVICE

| declare under penalty of perjury under the laws of the United States of Americathat the foregoing information contained

in the Proof of Serviceistrue and correct.

Executed on

DATE SIGNATURE OF SERVER

ADDRESS OF SERVER

RCFC 45.
(c) Protection of Persons Subject to Subpoenas.
(1) A party or an attorney responsiblefor theissuance and service of asubpoenashall take reasonable stepsto avoid imposing

undue burden or expense on a person subject to that subpoena. The court shall enforce this duty and impose upon the party or
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attorney in breach of this duty an appropriate sanction, which may include, but is not limited to, lost earnings and a reasonable
attorney's fee.
(2)(A) A person commanded to produce and permit inspection and copying of designated books, papers, documents or
tangiblethings or inspection of premisesneed not appear in person at the place of production or inspection unlesscommanded
to appear for deposition, hearing or trial.

(B) Subject to paragraph (d)(2) of this rule, a person commanded to produce and permit inspection and copying may,
within 14 days after service of the subpoena or before the time specified for compliance if such timeislessthan 14 days after
service, serve upon the party or attorney designated in the subpoena written objection to inspection or copying of any or al
of the designated materials or of the premises. If objection is made, the party serving the subpoena shall not be entitled to
inspect and copy the materials or inspect the premises except pursuant to an order of the court. If objection has been made,
the party serving the subpoena may, upon notice to the person commanded to produce, move at any time for an order to
compel the production. Such an order to compel production shall protect any person whois not a party or an officer of a party
from significant expense resulting from the inspection and copying commanded.

(3)(A) On timely motion, the court shall quash or modify the subpoenaif it

(i) failsto alow reasonable time for compliance;

(i) requires a person who is not a party or an officer of a party to travel to a place more than 100 miles from the place

where that person resides, is employed or regularly transacts business in person, except that, subject to the provisions

of clause (c)(3)(B)(iii) of thisrule, such aperson may in order to attend trial be commanded to travel from any such place,
or

(i) requires disclosure of privileged or other protected matter and no exception or waiver applies, or

(iv) subjects a person to undue burden.

(B) If asubpoena

(i) requires disclosure of atrade secret or other confidential research, development, or commercial information, or

(ii) requires disclosure of an unretained expert's opinion or information not describing specific events or occurrencesin

dispute and resulting from the expert's study made not at the request of any party, or

(iii) requires a person whois not aparty or an officer of aparty toincur substantial expensetotravel morethan 100 miles

toattendtrial, the court may, to protect a person subject to or affected by the subpoena, quash or modify the subpoenaor, if the party
inwhose behalf the subpoenaisissued shows a substantial need for the testimony or material that cannot be otherwise met without
undue hardship and assuresthat the person to whom the subpoenais addressed will be reasonably compensated, the court may order
appearance or production only upon specified conditions.

(d) Duties in Responding to Subpoena.

(1) A person responding to a subpoena to produce documents shall produce them as they are kept in the usual course of
business or shall organize and label them to correspond with the categories in the demand.

(2) When information subject to a subpoena is withheld on a claim that it is privileged or subject to protection as trial
preparation materials, the claim shall be made expressly and shall be supported by a description of the nature of the documents,

communications, or things not produced that is sufficient to enable the demanding party to contest the claim
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FORM 7
CAPTION OF ALL FILINGSIN VACCINE CASES

Anited States Court of Federal Claims

OFFICE OF SPECIAL MASTERS

* kkhhkkkk kK k Kk Kk Kk Kk kKKK khk k%
*

*

Petitioner[g], * No. V

V. * Special Master

SECRETARY OF HEALTHAND  *
HUMAN SERVICES, *

Respondent. *

R S S S S S e S S S

[TITLE OF FILING]
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FORM 7A
SUBPOENA IN VACCINE CASES

Anited States Court of Federal Claims

OFFICE OF SPECIAL MASTERS

* kkhhkkkk kK k Kk Kk Kk Kk kKKK khk k%
*

*

Petitioner[g], * No. V

V. * Special Master

SECRETARY OF HEALTHAND  *
HUMAN SERVICES, *

Respondent. *

R S S S S S e S S S

SUBPOENA

To:

1. YOU ARE COMMANDED to appear at the place, date, and time specified below to testify in the above case.
Place of Testimony:

Date and Time:

2. YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition in
the above case.

Place of Deposition:

Date and Time:

3. YOU ARE COMMANDED to produce and permit inspection and copying of the following documents or objects at the place,
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date, and time specified below (list documents or objects):

Place:

Date and Time:

4. YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below.

Premises:

Date and Time:

Any organization not a party to this suit that is subpoenaed for the taking of a deposition shall designate one or more officers,
directors, or managing agents, or other persons who consent to testify on its behalf, and may set forth, for each person designated,

the matters on which the person will testify.

ISSUING OFFICER SIGNATURE AND TITLE (INDICATE IF ATTORNEY FOR PLAINTIFF OR DEFENDANT) DATE

ISSUING OFFICER'SNAME, ADDRESS AND PHONE NUMBER

NOTE - If the place of travel is more than 100 miles (by the shortest usual means of travel) from the place where the subpoenais
served, or if the place of the deposition is more than 100 miles from the place where the deponent resides, is employed or transacts
businessin person, the person served may regard the command as optional unlessthereis attached to the subpoenaan order of the
court requiring his/her appearance, notwithstanding the distance of travel. In any event, response to the subpoenawill entitle the
person to the fees and mileage allowed by law. (28 U.S.C. §1821)

PROOF OF SERVICE

DATE PLACE

SERVED

SERVED ON (PRINT NAME) MANNER OF SERVICE

O Feestendered for one day’ s attendance and mileage allowed by law. (Fees and mileage need not be tendered when the subpoena

isissued on behalf of the United States or an officer or agency thereof.)

DECLARATION OF SERVICE

| declare under penalty of perjury under the laws of the United States of America that the foregoing information contained

in the Proof of Serviceistrue and correct.

Executed on

DATE SIGNATURE OF SERVER

ADDRESS OF SERVER
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RCFC 45.
(c) Protection of Persons Subject to Subpoenas.

(1) A party or an attorney responsiblefor theissuance and service of asubpoenashall take reasonable stepsto avoid imposing
undue burden or expense on a person subject to that subpoena. The court shall enforce this duty and impose upon the party or
attorney in breach of this duty an appropriate sanction, which may include, but is not limited to, lost earnings and a reasonable
attorney's fee.

(2)(A) A person commanded to produce and permit inspection and copying of designated books, papers, documents or

tangibl e things or inspection of premi ses need not appear in person at the place of production or inspection unless commanded

to appear for deposition, hearing or trial.

(B) Subject to paragraph (d)(2) of this rule, a person commanded to produce and permit inspection and copying may,
within 14 days after service of the subpoena or before the time specified for complianceif such timeislessthan 14 days after
service, serve upon the party or attorney designated in the subpoena written objection to inspection or copying of any or al
of the designated materials or of the premises. If objection is made, the party serving the subpoena shall not be entitled to
inspect and copy the materials or inspect the premises except pursuant to an order of the court. If objection has been made,
the party serving the subpoena may, upon natice to the person commanded to produce, move at any time for an order to
compel the production. Such an order to compel production shall protect any person whois not a party or an officer of a party
from significant expense resulting from the inspection and copying commanded.

(3)(A) On timely motion, the court shall quash or modify the subpoenaif it

(i) failsto alow reasonable time for compliance;

(ii) requires a person who is not a party or an officer of a party to travel to a place more than 100 miles from the place

where that person resides, is employed or regularly transacts business in person, except that, subject to the provisions

of clause (c)(3)(B)(iii) of thisrule, such aperson may in order to attend trial be commanded to travel from any such place,
or

(i) requires disclosure of privileged or other protected matter and no exception or waiver applies, or

(iv) subjects a person to undue burden.

(B) If asubpoena

(i) requires disclosure of atrade secret or other confidential research, development, or commercial information, or

(ii) requires disclosure of an unretained expert's opinion or information not describing specific events or occurrencesin

dispute and resulting from the expert's study made not at the request of any party, or.

(iii) requiresaperson whoisnot aparty or an officer of aparty toincur substantial expenseto travel more than 100 miles
toattendtrial, the court may, to protect a person subject to or affected by the subpoena, quash or modify the subpoenaor, if the party
in whose behal f the subpoenaisissued shows asubstantial need for the testimony or material that cannot be otherwise met without
undue hardship and assures that the person to whom the subpoenaisaddressed will be reasonably compensated, the court may order
appearance or production only upon specified conditions.

(d) Dutiesin Responding to Subpoena.

(1) A person responding to a subpoena to produce documents shall produce them as they are kept in the usual course of
business or shall organize and label them to correspond with the categories in the demand.

(2) When information subject to a subpoena is withheld on a claim that it is privileged or subject to protection as trial
preparation materials, the claim shall be made expressly and shall be supported by a description of the nature of the documents,

communications, or things not produced that is sufficient to enable the demanding party to contest the claim
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FORM 8
PROTECTIVE ORDER IN PROCUREMENT PROTEST CASES

Anited States Court of Federal Claimsg

kkk khkkkkkkkkkhkkkkkkk kK

THE UNITED STATES, Judge

Plaintiff, No.

Defendant.

R S S R S S S S S S

PROTECTIVE ORDER

The court hasdetermined that certaininformation that may necessarily bedisclosed oraly or inwriting

during this action may be competition sensitive (e.g., source selection information), proprietary,
confidential, or otherwiseprotectable. To addressthese concerns, it isordered that protected information,
provided formally or informally during the course of this action, shall be disclosed by the parties only as
follows:

“Protected information” as used herein means:

(&) Information, the protection of which is necessary to safeguard the competition process, including
source selection information, and proprietary or confidential information contained in any
document (including any pleading, motion, brief, notice, or discovery request or response)
produced, filed, or served by any party to thislitigation that is designated as protected by a party
(See paragraph 3); and

(b) Information, the protection of which is necessary to safeguard the competitive process, including
source selection information, and any proprietary or confidential information contained in any
deposition, testimony, affidavit taken or provided during this litigation that is designated as
protected by a party (See paragraph 3).

Protected information shall be used by private parties solely for the purposes of thislitigation and shall

not be given, shown, made available, discussed, or otherwise communicated in any form except as

provided herein.

(a) Except as provided in paragraphs 2(c) and (d), the only persons who may be given access to
protected information are (i) legal counsel for aparty and (i) independent consultants and experts
assisting such counsel in connection with the litigation.

(b) To be granted access to protected information, any such person shall first read this Protective
Order and, if an attorney, execute a copy of the Application for Access to Information Under
Protective Order by Inside or Outside Counsel (Form 9) or, if a consultant or expert, execute a
copy of the Application for Access to Information Under Protective Order by a Consultant or
Expert (Form 10). Theparty seeking to have such person granted access shall then provide acopy
of the executed Application to each other party. Such person shall, without further action by the
court, be permitted access to protected information at the close of the second business day after
the other parties have received the Application, unless, in the interim, any party informs the
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4.

5.

requesting party of an objection. If the parties are unable to reach agreement regarding an
objection, the party seeking access may present the matter to the court. Such person shall not be
given access unless and until the court authorizes such access.

(c) Paralegal, clerical and administrative support personnel assisting any counsel who has been
admitted under this Protective Order may be given access to protected information if such
personnel have first been informed by such counsal of the obligationsimposed by this Protective
Order.

(d)Court, procuring agency and Department of Justice personnel are automatically subject to the
terms of this Protective Order and are entitled to access to protected information, without further
action.

Protected information of any kind may be provided only to the court and to individual s authorized by

this Protective Order, and must be in a sealed parcel containing the legend “PROTECTED

INFORMATION ENCLOSED” conspicuoudy placed on the outside of the parcel containing the

information. A copy of the certificate of service identifying the document being filed should be

attached to the front of each parcel.

(&) The first page of each document containing protected information is to be clearly marked as
follows:

Protected Information to be Disclosed Only in Accor dance with
U.S. Court of Federal Claims Protective Order
The party claiming protection must identify the specific portion of the information for
which it is claiming protection.

(b)Any courtesy copies of protected information that are filed with the court for use by the judge
should be marked as such.

(c) The court will maintain properly marked protected pleadings or information under seal.

A party that files apleading in accordance with paragraph 3 hereof shall promptly serve on each other

party a proposed redacted copy of the pleading with the claimed protected information deleted and

clearly marked “Proposed Redacted Copy” in the upper right-hand corner of the first page.

(a) Within two business days after their receipt of the proposed redacted copy, other parties shall
advisethe party originating the pleading of any additional redactionsthey require. Theoriginating
party shall promptly provideeach party with acopy of the pleading from which al information that
any party has requested be redacted has been redacted and clearly marked “Agreed-Upon
Redacted Copy — May Be Made Public” in the upper right-hand corner of the page. During the
two-day period, the proposed redacted copy shall be treated as protected. At the expiration of the
two-day period, or when agreement is reached, the agreed-upon redacted copy shall be filed with
the court by the originating party.

(b)Any party at any time may serve on the other parties a proposed redacted copy of any document
(other than a pleading, to which paragraph 4(a) applies) filed with the court or of any document
produced or generated in discovery whether or not filed with the court and shdl clearly mark the
document in the manner provided above. The other parties shall respond promptly, advising the
serving party of any additional redactions they require. The serving party shall proceed as
provided in the last sentence of paragraph 4(a).

Any party may at any time object to another party’ sdesignation of particular information as protected.

If the parties are unable to resolve the matter by agreement, counsel for the objecting party may

submit the matter to the court for resolution. Until the court resolves this matter, the disputed

information shall be treated as protected.
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10.

11

12.

Without the consent of the other parties, no private party may make more than three (3) copies of any
document containing protected information received from another party. Private parties may make
additional copies for filing with the court, service on the parties or use in discovery and may aso
incorporatelimited amounts of protectedinformationintheir pleadings. All copiesof such documents
and of pleadings referring to protected information shall be clearly labeled in the manner required by
paragraph 3 of this Protective Order.

Each person covered by this Protective Order shall takeall necessary precautionsto prevent disclosure
of protected information, including but not limited to physically securing, safeguarding and restricting
access to the protected information. The confidentiality of information learned pursuant to this
Protective Order shall be maintained in perpetuity.

Withinthirty (30) days after the conclusion of this action (including any and al appeal s and remands),
counsel for each private party shdl (i) destroy al protected information and certify in writing to all
parties that such destruction has occurred and/or (ii) return the protected information to the parties
from which the information was received. Provided the documents are marked protected and are
properly secured, counsel for each party may retain one copy of the unredacted pleadings.

Any party whose information has been designated as protected may at any time waive the protection
of this Protective Order with respect to any and all such information by so advising counsd! for all
parties inwriting, identifying with specificity the information to which this Protective Order shall no
longer apply.

Nothing contained in this Protective Order shall preclude a party from seeking relief from this
Protective Order through the filing of an appropriate motion with the court that setsforth the basis for
the relief sought.

If a party determines that a previously produced document inadvertently was not identified as
containing protected information, the producing party shall give notice in writing that the document
is to be treated as protected, and thereafter the designated document shall be treated in accordance
with this Protective Order.

Counsel for the parties shall promptly report any breach of the provisions of this Protective Order to
counsal for the opposing party(ies). Upon discovery of any breach, plaintiff’s, defendant’s, or
intervenor’ sattorneys shall immediately take appropriate action to cure the violation and retrieve any
protected information that may have been disclosed to persons not covered by this Protective Order.
The parties shall reasonably cooperate in determining the reasons for any such breach.

Judge
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FORM 9
APPLICATION FOR ACCESSTO INFORMATION UNDER
PROTECTIVE ORDER BY OUTSIDE OR INSIDE COUNSEL

Anited States Court of Federal Claimsg

kkk kkkkkkkkkkhkkkkkkk kK

Paintiff, No.
V.
THE UNITED STATES, Judge
Defendant.

R S S R S S S S S

APPLICATION FOR ACCESSTO INFORMATION UNDER
PROTECTIVE ORDER BY OUTSIDE OR INSIDE COUNSEL

1 1, , hereby apply for access to protected information covered
by the Protective Order issued in connection with this proceeding.
2. a | [outside counsed only] am an attorney with the law firm of
and have been retained to represent
, aparty to this proceeding.

b. I [insde counsel] am in-house counsel (my titleis: )f o r
___a
party to
this
proceed
ing.

3. lam[] amnot [ ] amember of the bar of the United States Court of Federal Claims (the court).

4. My professional relationship with the party | represent in this proceeding and its personndl is
strictly one of legal counsel. 1 am not involved in competitive decision making as discussed in U.S. Seel
Corp. v. United Sates, 730 F.2d 1465 (Fed. Cir. 1984), for or on behalf of the party | represent, any entity
that is an interested party to this proceeding, or any other firm that might gain a competitive advantage
from accessto the information disclosed under the Protective Order. | do not provide advice or participate
in any decisons of such parties in matters involving similar or corresponding information about a
competitor. Thismeansthat | do not, for example, provide advice concerning, or participate in decisions
about, marketing or advertising strategies, product research and development, product design or
competitive structuring and composition of bids, offers, or proposals with respect to which the use of
protected information could provide a competitive advantage.
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5. | [outside counsel only] identify here (by writing “none” or listing names and relevant
circumstances) those attorneys in my firm who, to the best of my knowledge, cannot make the
representations set forth in the preceding paragraph:

6. | identify here (by writing “none” or listing names, position, and responsibilities) any member of
my immediate family who is an officer or holds a management position with an interested party in the
proceeding or with any other firm that might gain a competitive advantage from accessto theinformation
disclosed under the Protective Order.

7. | identify here (by writing “none” or identifying the name of the forum, case number, date and
circumstances) instances in which | have been denied admission to a protective order, had admission
revoked or been found to have violated a protective order issued by any administrative or judicial tribunal:

8. | [inside counseal] have attached a detailed narrative providing the following information:

a. my position and responsibilities asin-house counsd, including my role in providing advice
in procurement-rel ated matters;

b. the person(s) to whom | report and their position(s) and responsibilities;

c. the number of in-house counsel at the officein which | work and their involvement, if any, in
competitive decision making and in providing advice in procurement-related matters.

d. my relationship to the nearest person involved in competitive decision making (both in terms
of physical proximity and corporate structure); and

e. measures taken to isolate me from competitive decision making and to protect against the
inadvertent disclosure of protected information to persons not admitted under the Protective
Order.

9. | haveread the Protective Order issued by the court inthis proceeding. | will comply inall respects
with that order and will abide by itsterms and conditions in handling any protected information produced
in connection with the proceeding.

10. | acknowledge that a violation of the terms of the Protective Order may result in the imposition
of such sanctions as may be deemed appropriate by the court and in possible civil and criminal liability.
* % %

By my signature, | certify that, to the best of my knowledge, the representations set forth above
(including attached statements) are true and correct.

Signature Date Executed

Typed Name and Title

Telephone Number

Fax Number
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Signature of Attorney of Record Date Executed

Typed Name and Title

Telephone Number

Fax Number
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FORM 10
APPLICATION FOR ACCESSTO INFORMATION UNDER
PROTECTIVE ORDER BY EXPERT CONSULTANT OR WITNESS

Anited States Court of Federal Claimsg

R S S R S S S S S S

Plaintiff, No.

V.

THE UNITED STATES, Judge
Defendant.

R S S R S S S S S S

APPLICATION FOR ACCESSTO INFORMATION UNDER
PROTECTIVE ORDER BY EXPERT CONSULTANT OR WITNESS

1. I, theundersigned,am a with and hereby
apply for access to protected information covered by the protective order issued in connection with this
proceeding.

2. | have been retained by and will, under the direction and control
of , assist in the representation of in
this proceeding.

3. | hereby certify that | am not involved in competitive decision making as discussed in U.S Steel
Corp. v. United States, 730 F.2d 1465 (Fed. Cir. 1984), for or on behaf of any party to this proceeding
or any other firm that might gain acompetitive advantage from access to the information disclosed under
the protective order. Neither | nor my employer provides advice or participatesin any decisions of such
parties in matters involving similar or corresponding information about a competitor. This means, for
example, that neither | nor my employer provides advice concerning, or participates in decisions about,
marketing or advertising strategies, product research and development, product design or competitive
structuring and composition of bids, offers, or proposals with respect to which the use of protected
information could provide a competitive advance.

4. My professiona relationship with the party for whom | am retained in this proceeding and its
personnel is strictly as a consultant on issues relevant to the proceeding. Neither I, my spouse, nor any
member of my immediate family holds office or amanagement position in any company that is a party in
this proceeding or in any competitor or potential competitor of a party.

5. | have attached the following information:

a a current resume describing my education and employment experience to date;

b. alist of dl clientsfor whom | have performed work within the two years prior to the date
of this application and a brief description of the work performed;

C. alist of al clients for whom | have performed work within the two years prior to the date
of this application and for whom the use of protected information could provide a
competitive advantage and a brief description of the work performed;

d. astatement of the services | am expected to perform in connection with this proceeding;
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e. adescription of the financial intereststhat 1, my spouse, and/or my family hasin any entity
that is an interested party in this proceeding or whose protected information will be
reviewed; if none, | have so stated;

f. alist identifying by name of forum, case number, date and circumstances al instances in
which | have been granted admission or been denied admission to a protective order, had
a protective order admission revoked or been found to have violated a protective order
issued by an administrative or judicia tribunal; if none, | have so stated; and

g.  alistof theprofessiona associationstowhich| belong, including my identification numbers.

6. | have read acopy of the protective order issued by the court in this proceeding. | will comply in
all respects with al terms and conditions of that order in handling any protected information produced in
connection with the proceeding. | will not disclose any protected information to any individual who has
not been admitted under the protective order by the court.

7. For aperiod of two years after the date this application is granted, | will not engage nor assistin
the preparation of a proposal to be submitted to any agency of the United States Government for
when | know or have reason to know that any party to this proceeding, or any
successor entity, will be a competitor, subcontractor or teaming member.

8. For aperiod of two years after the date this application is granted, | will not engage nor assistin
the preparation of a proposal or submission to nor will 1 have any personal involvement
in any such activity.

9. | acknowledge that aviolation of the terms of the protective order may result in the imposition of
such sanctions as may be deemed appropriate by the court and in possible civil and criminal liability.

* % %

By my signature, | certify that, to the best of my knowledge, the representations set forth above

(including attached statements) are true and correct.

Signature Date Executed

Typed Name and Title

Telephone Number

Fax Number

Signature of Attorney of Record Date Executed

Typed Name and Title

Telephone Number
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Fax Number
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FORM 11
SURETY BOND
FOR TEMPORARY RESTRAINING ORDER
OR
PRELIMINARY INJUNCTION

Anited States Court of Federal Claimsg

R S S R S S R

Plaintiff, No.

V.

THE UNITED STATES,

Defendant.
* k k k kkkkkkkkkkkk Kk Kk Kk Kk %k
SURETY BOND
FOR TEMPORARY RESTRAINING ORDER
OR
PRELIMINARY INJUNCTION
Recitals

1. [nameof plaintiff] hasobtained from the United States Court of Federal
Claimsa[Temporary Restraining Order or Preliminary Injunction] against the United States.

2. The [ Temporary Restraining Order or Preliminary Injunction]
was issued on condition that [name of plaintiff] execute and file agood and sufficient
bond in the amount of $ for the payment of any costs and damages that may be incurred or

suffered by any party who is found to have been wrongfully enjoined or restrained.
Promise to Pay
Asaresult of the facts just recited:
[name of plaintiff] and [names(s) of corporate surety or sureties|, which
has an office and usual place of business at [street address], [city, state, zip code],
each undertakes and promises to pay up to the sum of $ for any damagesincurred as aresult
of the [Temporary Restraining Order or Preliminary Injunction] if it is determined that

defendant was wrongfully enjoined or restrained. Plaintiff and surety(ies) stipulate that the damages may
be ascertained in such manner as the court shal direct. See RCFC 65.1.
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Dated:

For the principal:

For the

APPROVED:

[signature of plaintiff]

[typed name of plaintiff]

[surety or sureties):

[typed or printed name of surety]

By

[signature]

[typed name of signer]

[title of signer]

[street address]

[city, state, zip code]

[Repeat signature block for each additional surety]

, 20

, Clerk, U.S. Court of Federal Claims
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FORM 12
SUPERSEDEAS BOND (SURETY)

Anited States Court of Federal Claimsg

R S S R S S S S S S

Plaintiff, No.

V.

THE UNITED STATES,
Defendant.

R S S R S S S S

SUPERSEDEAS BOND (SURETY)

Recitals
1. A judgment wasentered in the above entitled action on [date] inthe United States Court
of Federal Claimsagainst Appellant, [name of appellant] and infavor of [name(s)

of appellee(s)].

2. [name of appellant] has filed a timely notice of appeal of this judgment to the United
States Court of Appeals for the Federal Circuit and desires to suspend enforcement of the judgment
pending determination of the appesl.

Promise to Pay

Asaresult of the facts just recited:

[nameof appellant] and [nameof corporatesurety], whichhasan office
and usual place of businessat [street address)], [city, state, zip code], each undertakes
and promises to pay to [name(s) of appelleg(s)] all damages, costs, and interest that may be

awarded to [him or her or it or them] following the appeal of this matter up to the sum of
$ if:

a. Thejudgment so appealed from is affirmed:

b. The appeal is dismissed; or

C. [name of appellant] fails to pay promptly all sums awarded against

[him or her or it] in or following the appeal in this action, including any costs that the court of
appeals may award if the judgment is modified.
If [name of appellant] fulfills the obligations on appeal set forth above, then this obligation
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will become void. Otherwise, the obligation will remain in full force and effect.

Dated:
For the principal: [signature of plaintiff]
[typed name of plaintiff]
For the [surety or sureties):
[typed or printed name of surety]
By [signature]
[typed name of signer]
[title of signer]
[street address]
[city, state, zip code]
[Repeat signature block for each additional surety]
APPROVED: , 20

, Clerk, U.S. Court of Federal Claims
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FORM 13
BOND WITH COLLATERAL FOR
TEMPORARY RESTRAINING ORDER OR PRELIMINARY INJUNCTION

Anited States Court of Federal Claimsg

R S S R S S S S S S

Plaintiff, No.

V.

THE UNITED STATES,
Defendant.

R S S R S S S S S S

BOND WITH COLLATERAL FOR
TEMPORARY RESTRAINING ORDER OR PRELIMINARY INJUNCTION
Recitals

1. The above-named plaintiff(s) has commenced an action in the above-entitled court against the
defendant and has made application to the court for a Temporary Restraining Order or Preliminary
Injunction agai nst the defendant, enjoining and restraining the defendant, as well asthe defendant’ sagents
or employees, from the commission of certain acts, particularly set forth and described in the complaint,
and

2. The plaintiff(s) desiresto give an undertaking in an amount deemed proper by the court, that is,
$ , to secure the payment of any costs and damages, including reasonable attorney’ sfeesto be
fixed by the court that may be incurred or suffered by the defendant if the restraining order or preliminary
injunction should prove to have been improvidently issued.

Promise to Pay

The undersigned surety (jointly and severaly if more than one) obligates itself to the defendant as
provided in Rules 65 and 65.1 of the Rules of the United States Court of Federal Claims, in the sum of
$ on the condition that if the defendant ultimately prevailsin this action and suffers damages on
account of the Temporary Restraining Order or preliminary injunction, they will pay those damages up to
and including the maximum amount of this Bond if the court determines that the Temporary Restraining
Order or Preliminary Injunctionwasimproperly or improvidently granted, or the defendant wasimproperly

or wrongfully restrained by that Order. The undersigned stipulates that the damages may be ascertained
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insuch manner asthe court shall direct, and that, on dissolving theinjunction, the court may give judgment
thereon against the plaintiff for said damages in the order dissolving the injunction, or in afurther order
after ascertainment of the amount of said damages.

The above-named plaintiff(s) as security for thebond, hereby depositswiththe clerk of said court, the
sum of dollars ($ ) (either cash or certified check made payable to the
U.S. Treasury)*, which sum may be utilized in payment of any damages which by court order may be

levied againgt the plaintiff in this action.
DATED: , 20

By: [SEAL]
[SEAL]

(Plaintiffs)

APPROVED: , 20
, Clerk, U.S. Court of Federa Claims

'Marketable public securities of the U.S. payable to the bearer may also be utilized
as collateral, but the bond must be accompanied by the appropriate power of attorney.
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